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TITLE I—IMPROVING MANAGED

CARE
Subtitle A—Grievance and Appeals

SEC. 101. UTILIZATION REVIEW ACTIVITIES.
(@) ComPLIANCE WITH REQUIREMENTS.—

(1) IN GENERAL.—A group health plan, and a health
insurance issuer that provides health insurance coverage,
shall conduct utilization review activities in connection with
the provision of benefits under such plan or coverage only
in accordance with a utilization review program that meets
the requirements of this section.
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1 (2) Use oF ouTsIDE AGENTS.—Nothing in this sec-
2 tion shall be construed as preventing a group health plan
3 or health insurance issuer from arranging through a con-
4 tract or otherwise for persons or entities to conduct utiliza-
5 tion review activities on behalf of the plan or issuer, so long
6 as such activities are conducted in accordance with a utili-
7 zation review program that meets the requirements of this
8 section.

9 (3) UTILIZATION REVIEW DEFINED.—Fo0r purposes of
10 this section, the terms “‘utilization review” and ‘“utilization
11 review activities” mean procedures used to monitor or
12 evaluate the use or coverage, clinical necessity, appropriate-
13 ness, efficacy, or efficiency of health care services, proce-
14 dures or settings, and includes prospective review, concur-
15 rent review, second opinions, case management, discharge
16 planning, or retrospective review.

17 (b) WRITTEN PoLICIES AND CRITERIA.—

18 (1) WRITTEN PoLICIES.—A utilization review program
19 shall be conducted consistent with written policies and pro-
20 cedures that govern all aspects of the program.

21 (2) USE OF WRITTEN CRITERIA.—

22 (A) IN GENERAL.—Such a program shall utilize
23 written clinical review criteria developed with input
24 from a range of appropriate actively practicing health
25 care professionals, as determined by the plan, pursuant
26 to the program. Such criteria shall include written clin-
27 ical review criteria that are based on valid clinical evi-
28 dence where available and that are directed specifically
29 at meeting the needs of at-risk populations and covered
30 individuals with chronic conditions or severe illnesses,
31 including gender-specific criteria and pediatric-specific
32 criteria where available and appropriate.

33 (B) CONTINUING USE OF STANDARDS IN RETRO-
34 SPECTIVE REVIEW.—If a health care service has been
35 specifically pre-authorized or approved for an enrollee
36 under such a program, the program shall not, pursuant
37 to retrospective review, revise or modify the specific
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standards, criteria, or procedures used for the utiliza-

tion review for procedures, treatment, and services de-

livered to the enrollee during the same course of treat-
ment.

(C) REVIEW OF SAMPLE OF CLAIMS DENIALS.—
Such a program shall provide for an evaluation of the
clinical appropriateness of at least a sample of denials
of claims for benefits.

(c) CoNDUCT OF PROGRAM ACTIVITIES.—

(1) ADMINISTRATION BY HEALTH CARE PROFES-
SIONALS.—A utilization review program shall be adminis-
tered by qualified health care professionals who shall over-
see review decisions.

(2) USE OF QUALIFIED, INDEPENDENT PERSONNEL.—

(A) IN GENERAL.—A utilization review program
shall provide for the conduct of utilization review activi-
ties only through personnel who are qualified and have
received appropriate training in the conduct of such ac-
tivities under the program.

(B) PROHIBITION OF CONTINGENT COMPENSATION
ARRANGEMENTS.—Such a program shall not, with re-
spect to utilization review activities, permit or provide
compensation or anything of value to its employees,
agents, or contractors in a manner that encourages de-
nials of claims for benefits.

(C) PROHIBITION OF CONFLICTS.—Such a pro-
gram shall not permit a health care professional who
is providing health care services to an individual to per-
form utilization review activities in connection with the
health care services being provided to the individual.
(3) ACCESSIBILITY OF REVIEW.—Such a program

shall provide that appropriate personnel performing utiliza-
tion review activities under the program, including the utili-
zation review administrator, are reasonably accessible by
toll-free telephone during normal business hours to discuss
patient care and allow response to telephone requests, and
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1 that appropriate provision is made to receive and respond
2 promptly to calls received during other hours.

3 (4) LimiTs ON FREQUENCY.—Such a program shall
4 not provide for the performance of utilization review activi-
5 ties with respect to a class of services furnished to an indi-
6 vidual more frequently than is reasonably required to as-
7 sess whether the services under review are medically nec-
8 essary or appropriate.

9 (d) DEADLINE FOR DETERMINATIONS.—

10 (1) PRIOR AUTHORIZATION SERVICES.—

11 (A) IN GENERAL.—Except as provided in para-
12 graph (2), in the case of a utilization review activity in-
13 volving the prior authorization of health care items and
14 services for an individual, the utilization review pro-
15 gram shall make a determination concerning such au-
16 thorization, and provide notice of the determination to
17 the individual or the individual’s designee and the indi-
18 vidual’s health care provider by telephone and in print-
19 ed form, as soon as possible in accordance with the
20 medical exigencies of the case, and in no event later
21 than the deadline specified in subparagraph (B).

22 (B) DEADLINE.—

23 (1) IN GENERAL.—Subject to clauses (ii) and
24 (iii), the deadline specified in this subparagraph is
25 14 days after the date of receipt of the request for
26 prior authorization.

27 (i) EXTENSION PERMITTED WHERE NOTICE
28 OF ADDITIONAL INFORMATION REQUIRED.—If a
29 utilization review program—

30 () receives a request for a prior author-
31 ization,

32 (1) determines that additional information
33 IS necessary to complete the review and make
34 the determination on the request, and

35 (1) notifies the requester, not later than
36 5 business days after the date of receiving the
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1 request, of the need for such specified addi-
2 tional information,

3 the deadline specified in this subparagraph is 14
4 days after the date the program receives the speci-
5 fied additional information, but in no case later
6 than 28 days after the date of receipt of the re-
7 quest for the prior authorization. This clause shall
8 not apply if the deadline is specified in clause (iii).
9 (iii) EXPEDITED cAses.—In the case of a sit-
10 uation described in section 102(c)(1)(A), the dead-
11 line specified in this subparagraph is 72 hours
12 after the time of the request for prior authoriza-
13 tion.

14 (2) ONGOING CARE.—

15 (A) CONCURRENT REVIEW.—

16 (1) IN GENERAL.—Subject to subparagraph
17 (B), in the case of a concurrent review of ongoing
18 care (including hospitalization), which results in a
19 termination or reduction of such care, the plan
20 must provide by telephone and in printed form no-
21 tice of the concurrent review determination to the
22 individual or the individual’s designee and the indi-
23 vidual’s health care provider as soon as possible in
24 accordance with the medical exigencies of the case,
25 with sufficient time prior to the termination or re-
26 duction to allow for an appeal under section
27 102(c)(1)(A) to be completed before the termi-
28 nation or reduction takes effect.

29 (i) CoNTENTS OF NOTICE.—Such notice shall
30 include, with respect to ongoing health care items
31 and services, the number of ongoing services ap-
32 proved, the new total of approved services, the date
33 of onset of services, and the next review date, if
34 any, as well as a statement of the individual’s
35 rights to further appeal.

36 (B) ExcepTioN.—Subparagraph (A) shall not be
37 interpreted as requiring plans or issuers to provide cov-
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1 erage of care that would exceed the coverage limitations
2 for such care.

3 (3) PREVIOUSLY PROVIDED SERVICES.—In the case of
4 a utilization review activity involving retrospective review of
5 health care services previously provided for an individual,
6 the utilization review program shall make a determination
7 concerning such services, and provide notice of the deter-
8 mination to the individual or the individual’s designee and
9 the individual’s health care provider by telephone and in
10 printed form, within 30 days of the date of receipt of infor-
11 mation that is reasonably necessary to make such deter-
12 mination, but in no case later than 60 days after the date
13 of receipt of the claim for benefits.

14 (4) FAILURE TO MEET DEADLINE.—In a case in which
15 a group health plan or health insurance issuer fails to make
16 a determination on a claim for benefit under paragraph
17 (1), (2)(A), or (3) by the applicable deadline established
18 under the respective paragraph, the failure shall be treated
19 under this subtitle as a denial of the claim as of the date
20 of the deadline.

21 (5) REFERENCE TO SPECIAL RULES FOR EMERGENCY
2 SERVICES, MAINTENANCE CARE, AND POST-STABILIZATION
23 CARE.—For waiver of prior authorization requirements in
24 certain cases involving emergency services and maintenance
25 care and post-stabilization care, see subsections (a)(1) and
26 (b) of section 113, respectively.

27 (e) NoTICcE oF DENIALS OF CLAIMS FOR BENEFITS.—

28 (1) IN GENErRAL.—Notice of a denial of claims for
29 benefits under a utilization review program shall be pro-
30 vided in printed form and written in a manner calculated
31 to be understood by the participant, beneficiary, or enrollee
32 and shall include—

33 (A) the reasons for the denial (including the clin-
34 ical rationale);

35 (B) instructions on how to initiate an appeal
36 under section 102; and
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1 (C) notice of the availability, upon request of the
2 individual (or the individual’s designee) of the clinical
3 review criteria relied upon to make such denial.

4 (2) SPECIFICATION OF ANY ADDITIONAL INFORMA-
5 TION.—Such a notice shall also specify what (if any) addi-
6 tional necessary information must be provided to, or ob-
7 tained by, the person making the denial in order to make
8 a decision on such an appeal.

9 () CLAIM FOR BENEFITS AND DENIAL OF CLAIM FOR
10 BENEFITS DEFINED.—FO0r purposes of this subtitle:

11 (1) CLAIM FOR BENEFITS.—The term *‘claim for bene-
12 fits” means any request for coverage (including authoriza-
13 tion of coverage), for eligibility, or for payment in whole or
14 in part, for an item or service under a group health plan
15 or health insurance coverage.

16 (2) DENIAL OF CLAIM FOR BENEFITS.—The term *“‘de-
17 nial”’ means, with respect to a claim for benefits, means a
18 denial, or a failure to act on a timely basis upon, in whole
19 or in part, the claim for benefits and includes a failure to
20 provide benefits (including items and services) required to
21 be provided under this title.

22 SEC. 102. INTERNAL APPEALS PROCEDURES.

23 (@) RIGHT OoF REVIEW.—

24 (1) IN GENERAL.—Each group health plan, and each
25 health insurance issuer offering health insurance
26 coverage—

27 (A) shall provide adequate notice in writing to any
28 participant or beneficiary under such plan, or enrollee
29 under such coverage, whose claim for benefits under
30 the plan or coverage has been denied (within the mean-
31 ing of section 101(f)(2)), setting forth the specific rea-
32 sons for such denial of claim for benefits and rights to
33 any further review or appeal, written in a manner cal-
34 culated to be understood by the participant, bene-
35 ficiary, or enrollee; and

36 (B) shall afford such a participant, beneficiary, or
37 enrollee (and any provider or other person acting on
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1 behalf of such an individual with the individual’s con-
2 sent or without such consent if the individual is medi-
3 cally unable to provide such consent) who is dissatisfied
4 with such a denial of claim for benefits a reasonable
5 opportunity (of not less than 180 days) to request and
6 obtain a full and fair review by a named fiduciary (with
7 respect to such plan) or named appropriate individual
8 (with respect to such coverage) of the decision denying
9 the claim.

10 (2) TREATMENT OF ORAL REQUESTS.—The request
11 for review under paragraph (1)(B) may be made orally,
12 but, in the case of an oral request, shall be followed by a
13 request in writing.

14 (b) INTERNAL REVIEW PROCESS.—

15 (1) CoNDUCT OF REVIEW.—

16 (A) IN GENERAL.—A review of a denial of claim
17 under this section shall be made by an individual
18 who—

19 (1) in a case involving medical judgment, shall
20 be a physician or, in the case of limited scope cov-
21 erage (as defined in subparagraph (B), shall be an
22 appropriate specialist;

23 (i) has been selected by the plan or issuer;
24 and

25 (iii) did not make the initial denial in the in-
26 ternally appealable decision.

27 (B) LIMITED SCOPE COVERAGE DEFINED.—FOr
28 purposes of subparagraph (A), the term “limited scope
29 coverage” means a group health plan or health insur-
30 ance coverage the only benefits under which are for
31 benefits described in section 2791(c)(2)(A) of the Pub-
32 lic Health Service Act (42 U.S.C. 300gg-91(c)(2)).

33 (2) TIME LIMITS FOR INTERNAL REVIEWS.—

34 (A) IN GENERAL.—Having received such a request
35 for review of a denial of claim, the plan or issuer shall,
36 in accordance with the medical exigencies of the case
37 but not later than the deadline specified in subpara-
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1 graph (B), complete the review on the denial and trans-
2 mit to the participant, beneficiary, enrollee, or other
3 person involved a decision that affirms, reverses, or
4 modifies the denial. If the decision does not reverse the
5 denial, the plan or issuer shall transmit, in printed
6 form, a notice that sets forth the grounds for such de-
7 cision and that includes a description of rights to any
8 further appeal. Such decision shall be treated as the
9 final decision of the plan. Failure to issue such a deci-
10 sion by such deadline shall be treated as a final deci-
11 sion affirming the denial of claim.

12 (B) DEADLINE.—

13 (1) IN GENERAL.—Subject to clauses (ii) and
14 (iii), the deadline specified in this subparagraph is
15 14 days after the date of receipt of the request for
16 internal review.

17 (i) EXTENSION PERMITTED WHERE NOTICE
18 OF ADDITIONAL INFORMATION REQUIRED.—If a
19 group health plan or health insurance issuer—

20 () receives a request for internal review,
21 (1) determines that additional information
22 IS necessary to complete the review and make
23 the determination on the request, and

24 (1) notifies the requester, not later than
25 5 business days after the date of receiving the
26 request, of the need for such specified addi-
27 tional information,

28 the deadline specified in this subparagraph is 14
29 days after the date the plan or issuer receives the
30 specified additional information, but in no case
31 later than 28 days after the date of receipt of the
32 request for the internal review. This clause shall
33 not apply if the deadline is specified in clause (iii).
34 (iii) EXPEDITED cAses.—In the case of a sit-
35 uation described in subsection (c)(1)(A), the dead-
36 line specified in this subparagraph is 72 hours
37 after the time of the request for review.
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(c) EXPEDITED REVIEW PROCESS.—

(1) IN GENERAL.—A group health plan, and a health
insurance issuer, shall establish procedures in writing for
the expedited consideration of requests for review under
subsection (b) in situations—

(A) in which, as determined by the plan or issuer
or as certified in writing by a treating health care pro-
fessional, the application of the normal timeframe for
making a determination could seriously jeopardize the
life or health of the participant, beneficiary, or enrollee
or such an individual’s ability to regain maximum func-
tion; or

(B) described in section 101(d)(2) (relating to re-
quests for continuation of ongoing care which would
otherwise be reduced or terminated).

(2) Process.—Under such procedures—

(A) the request for expedited review may be sub-
mitted orally or in writing by an individual or provider
who is otherwise entitled to request the review;

(B) all necessary information, including the plan’s
or issuer’s decision, shall be transmitted between the
plan or issuer and the requester by telephone, facsimile,
or other similarly expeditious available method; and

(C) the plan or issuer shall expedite the review in
the case of any of the situations described in subpara-
graph (A) or (B) of paragraph (1).

(3) DEADLINE FOR DECISION.—The decision on the
expedited review must be made and communicated to the
parties as soon as possible in accordance with the medical
exigencies of the case, and in no event later than 72 hours
after the time of receipt of the request for expedited review,
except that in a case described in paragraph (1)(B), the de-
cision must be made before the end of the approved period
of care.

(d) WAIVER OF PROCESS.—A plan or issuer may waive its
rights for an internal review under subsection (b). In such case
the participant, beneficiary, or enrollee involved (and any des-
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1 ignee or provider involved) shall be relieved of any obligation
2 to complete the review involved and may, at the option of such
3 participant, beneficiary, enrollee, designee, or provider, proceed
4  directly to seek further appeal through any applicable external
5 appeals process.

6 SEC. 103. EXTERNAL APPEALS PROCEDURES.

7 (@) RIGHT TO EXTERNAL APPEAL.—

8 (1) IN GENERAL.—A group health plan, and a health
9 insurance issuer offering health insurance coverage, shall
10 provide for an external appeals process that meets the re-
11 quirements of this section in the case of an externally ap-
12 pealable decision described in paragraph (2), for which an
13 appeal is made, within 180 days after completion of the
14 plan’s internal appeals process under section 102, either by
15 the plan or issuer or by the participant, beneficiary, or en-
16 rollee (and any provider or other person acting on behalf
17 of such an individual with the individual’s consent or with-
18 out such consent if such an individual is medically unable
19 to provide such consent). The appropriate Secretary shall
20 establish standards to carry out such requirements.

21 (2) EXTERNALLY APPEALABLE DECISION DEFINED.—
22 (A) IN GENERAL.—For purposes of this section,
23 the term “‘externally appealable decision” means a de-
24 nial of claim for benefits (as defined in section
25 101(f)(2))—

26 (i) that is based in whole or in part on a deci-
27 sion that the item or service is not medically nec-
28 essary or appropriate or is investigational or experi-
29 mental; or

30 (i) in which the decision as to whether a ben-
31 efit is covered involves a medical judgment.

32 (B) INcLusioN.—Such term also includes a fail-
33 ure to meet an applicable deadline for internal review
34 under section 102.

35 (C) Excrusions.—Such term does not include—
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(1) specific exclusions or express limitations on
the amount, duration, or scope of coverage that do
not involve medical judgment; or

(i1) a decision regarding whether an individual
Is a participant, beneficiary, or enrollee under the
plan or coverage.

(3) EXHAUSTION OF INTERNAL REVIEW PROCESS.—
Except as provided under section 102(d), a plan or issuer
may condition the use of an external appeal process in the
case of an externally appealable decision upon a final deci-
sion in an internal review under section 102, but only if the
decision is made in a timely basis consistent with the dead-
lines provided under this subtitle.

(4) FILING FEE REQUIREMENT.—

(A) IN GENERAL.—Subject to subparagraph (B), a
plan or issuer may condition the use of an external ap-
peal process upon payment to the plan or issuer of a
filing fee that does not exceed $25.

(B) EXCEPTION FOR INDIGENCY.—The plan or
issuer may not require payment of the filing fee in the
case of an individual participant, beneficiary, or en-
rollee who certifies (in a form and manner specified in
guidelines established by the Secretary of Health and
Human Services) that the individual is indigent (as de-
fined in such guidelines).

(C) REFUNDING FEE IN CASE OF SUCCESSFUL AP-
PEALS.—The plan or issuer shall refund payment of
the filing fee under this paragraph if the recommenda-
tion of the external appeal entity is to reverse or mod-
ify the denial of a claim for benefits which is the sub-
ject of the appeal.

(b) GENERAL ELEMENTS OF EXTERNAL APPEALS PROC-
ESS.—

(1) CONTRACT WITH QUALIFIED EXTERNAL APPEAL
ENTITY.—

(A) CONTRACT REQUIREMENT.—EXcept as pro-
vided in subparagraph (D), the external appeal process

F:\V6\1005991100599.073



F:\P6\HEALTH\AMDTS\HOUGHT.023 H.L.C.
14

1 under this section of a plan or issuer shall be con-
2 ducted under a contract between the plan or issuer and
3 one or more qualified external appeal entities (as de-
4 fined in subsection (c)).

5 (B) LIMITATION ON PLAN OR ISSUER SELEC-
6 TION.—The applicable authority shall implement
7 procedures—

8 (i) to assure that the selection process among
9 qualified external appeal entities will not create any
10 incentives for external appeal entities to make a de-
11 cision in a biased manner, and

12 (i) for auditing a sample of decisions by such
13 entities to assure that no such decisions are made
14 in a biased manner.

15 (C) OTHER TERMS AND CONDITIONS.—The terms
16 and conditions of a contract under this paragraph shall
17 be consistent with the standards the appropriate Sec-
18 retary shall establish to assure there is no real or ap-
19 parent conflict of interest in the conduct of external ap-
20 peal activities. Such contract shall provide that all costs
21 of the process (except those incurred by the participant,
22 beneficiary, enrollee, or treating professional in support
23 of the appeal) shall be paid by the plan or issuer, and
24 not by the participant, beneficiary, or enrollee. The pre-
25 vious sentence shall not be construed as applying to the
26 imposition of a filing fee under subsection (a)(4).

27 (D) STATE AUTHORITY WITH RESPECT QUALIFIED
28 EXTERNAL APPEAL ENTITY FOR HEALTH INSURANCE
29 ISSUERS.—With respect to health insurance issuers of-
30 fering health insurance coverage in a State, the State
31 may provide for external review activities to be con-
32 ducted by a qualified external appeal entity that is des-
33 ignated by the State or that is selected by the State in
34 a manner determined by the State to assure an unbi-
35 ased determination.

36 (2) ELEMENTS OF PROCESS.—AnN external appeal
37 process shall be conducted consistent with standards estab-
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1 lished by the appropriate Secretary that include at least the
2 following:

3 (A) FAIR AND DE NOVO DETERMINATION.—The
4 process shall provide for a fair, de novo determination.
5 However, nothing in this paragraph shall be construed
6 as providing for coverage of items and services for
7 which benefits are specifically excluded under the plan
8 or coverage.

9 (B) STANDARD OF REVIEW.—AnN external appeal

10 entity shall determine whether the plan’s or issuer’s de-
11 cision is in accordance with the medical needs of the
12 patient involved (as determined by the entity) taking
13 into account, as of the time of the entity’s determina-
14 tion, the patient’s medical condition and any relevant
15 and reliable evidence the entity obtains under subpara-
16 graph (D). If the entity determines the decision is in
17 accordance with such needs, the entity shall affirm the
18 decision and to the extent that the entity determines
19 the decision is not in accordance with such needs, the
20 entity shall reverse or modify the decision.

21 (C) CONSIDERATION OF PLAN OR COVERAGE DEFI-
22 NITIONS.—In making such determination, the external
23 appeal entity shall consider (but not be bound by) any
24 language in the plan or coverage document relating to
25 the definitions of the terms medical necessity, medically
26 necessary or appropriate, or experimental, investiga-
27 tional, or related terms.

28 (D) EVIDENCE.—

29 (1) IN GENERAL.—AN external appeal entity
30 shall include, among the evidence taken into
31 consideration—

32 () the decision made by the plan or issuer
33 upon internal review under section 102 and any
34 guidelines or standards used by the plan or
35 issuer in reaching such decision;

36 (1) any personal health and medical infor-
37 mation supplied with respect to the individual
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1 whose denial of claim for benefits has been ap-
2 pealed; and
3 (111) the opinion of the individual’s treat-
4 ing physician or health care professional.
5 (i) ADDITIONAL EVIDENCE.—Such entity may
6 also take into consideration but not be limited to
7 the following evidence (to the extent available):
8 (I) The results of studies that meet profes-
9 sionally recognized standards of validity and
10 replicability or that have been published in
11 peer-reviewed journals.
12 (1) The results of professional consensus
13 conferences conducted or financed in whole or
14 in part by one or more government agencies.
15 (111) Practice and treatment guidelines
16 prepared or financed in whole or in part by
17 government agencies.
18 (IV) Government-issued coverage and
19 treatment policies.
20 (V) Community standard of care and gen-
21 erally accepted principles of professional med-
22 ical practice.
23 (VI) To the extent that the entity deter-
24 mines it to be free of any conflict of interest,
25 the opinions of individuals who are qualified as
26 experts in one or more fields of health care
27 which are directly related to the matters under
28 appeal.
29 (VIl) To the extent that the entity deter-
30 mines it to be free of any conflict of interest,
31 the results of peer reviews conducted by the
32 plan or issuer involved.
33 (E) DETERMINATION CONCERNING EXTERNALLY
34 APPEALABLE DECISIONS.—A qualified external appeal
35 entity shall determine—
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(i) whether a denial of claim for benefits is an
externally appealable decision (within the meaning
of subsection (a)(2));

(i) whether an externally appealable decision
involves an expedited appeal; and

(iii) for purposes of initiating an external re-
view, whether the internal review process has been
completed.

(F) OPPORTUNITY TO SUBMIT EVIDENCE.—Each
party to an externally appealable decision may submit
evidence related to the issues in dispute.

(G) PROVISION OF INFORMATION.—The plan or
issuer involved shall provide timely access to the exter-
nal appeal entity to information and to provisions of
the plan or health insurance coverage relating to the
matter of the externally appealable decision, as deter-
mined by the entity.

(H) TiMELY DEcIsIONs.—A determination by the
external appeal entity on the decision shall—

(i) be made orally or in writing and, if it is
made orally, shall be supplied to the parties in writ-
ing as soon as possible;

(i) be made in accordance with the medical
exigencies of the case involved, but in no event
later than 21 days after the date (or, in the case
of an expedited appeal, 72 hours after the time) of
requesting an external appeal of the decision;

(iii) state, in layperson’s language, the basis
for the determination, including, if relevant, any
basis in the terms or conditions of the plan or cov-
erage; and

(iv) inform the participant, beneficiary, or en-
rollee of the individual’s rights (including any limi-
tation on such rights) to seek further review by the
courts (or other process) of the external appeal de-
termination.
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1 (I) COMPLIANCE WITH DETERMINATION.—If the
2 external appeal entity reverses or modifies the denial of
3 a claim for benefits, the plan or issuer shall—

4 (1) upon the receipt of the determination, au-
5 thorize benefits in accordance with such determina-
6 tion;

7 (ii) take such actions as may be necessary to
8 provide benefits (including items or services) in a
9 timely manner consistent with such determination;
10 and

11 (iii) submit information to the entity docu-
12 menting compliance with the entity’s determination
13 and this subparagraph.

14 (c) QUALIFICATIONS OF EXTERNAL APPEAL ENTITIES.—
15 (1) IN GENERAL.—For purposes of this section, the
16 term “‘qualified external appeal entity” means, in relation
17 to a plan or issuer, an entity that is certified under para-
18 graph (2) as meeting the following requirements:

19 (A) The entity meets the independence require-
20 ments of paragraph (3).

21 (B) The entity conducts external appeal activities
22 through a panel of not fewer than 3 clinical peers.

23 (C) The entity has sufficient medical, legal, and
24 other expertise and sufficient staffing to conduct exter-
25 nal appeal activities for the plan or issuer on a timely
26 basis consistent with subsection (b)(2)(G).

27 (D) The entity meets such other requirements as
28 the appropriate Secretary may impose.

29 (2) INITIAL CERTIFICATION OF EXTERNAL APPEAL
30 ENTITIES.—

31 (A) IN GENERAL.—IN order to be treated as a
32 qualified external appeal entity with respect to—

33 (1) a group health plan, the entity must be cer-
34 tified (and, in accordance with subparagraph (B),
35 periodically recertified) as meeting the require-
36 ments of paragraph (1)—

37 () by the Secretary of Labor;
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(1) under a process recognized or ap-
proved by the Secretary of Labor; or

(111) to the extent provided in subpara-
graph (C)(i), by a qualified private standard-
setting organization (certified under such sub-
paragraph); or
(i) a health insurance issuer operating in a

State, the entity must be certified (and, in accord-

ance with subparagraph (B), periodically recer-

tified) as meeting such requirements—

(I) by the applicable State authority (or
under a process recognized or approved by such
authority); or

(1) if the State has not established a cer-
tification and recertification process for such
entities, by the Secretary of Health and
Human Services, under a process recognized or
approved by such Secretary, or to the extent
provided in subparagraph (C)(ii), by a qualified
private standard-setting organization (certified
under such subparagraph).

(B) RECERTIFICATION PROCESS.—The appro-
priate Secretary shall develop standards for the recer-
tification of external appeal entities. Such standards
shall include a review of—

(i) the number of cases reviewed;

(i) a summary of the disposition of those
cases;

(iii) the length of time in making determina-
tions on those cases;

(iv) updated information of what was required
to be submitted as a condition of certification for
the entity’s performance of external appeal activi-
ties; and

(v) such information as may be necessary to
assure the independence of the entity from the
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1 plans or issuers for which external appeal activities
2 are being conducted.

3 (C) CERTIFICATION OF QUALIFIED PRIVATE
4 STANDARD-SETTING ORGANIZATIONS.—

5 () FOR EXTERNAL REVIEWS UNDER GROUP
6 HEALTH PLANS.—For purposes of subparagraph
7 (A) () (1), the Secretary of Labor may provide for
8 a process for certification (and periodic recertifi-
9 cation) of qualified private standard-setting organi-
10 zations which provide for certification of external
11 review entities. Such an organization shall only be
12 certified if the organization does not certify an ex-
13 ternal review entity unless it meets standards re-
14 quired for certification of such an entity by such
15 Secretary under subparagraph (A)(i)(I).

16 (i) FOR EXTERNAL REVIEWS OF HEALTH IN-
17 SURANCE ISSUERS.—For purposes of subparagraph
18 (A)(i)(IN), the Secretary of Health and Human
19 Services may provide for a process for certification
20 (and periodic recertification) of qualified private
21 standard-setting organizations which provide for
2 certification of external review entities. Such an or-
23 ganization shall only be certified if the organization
24 does not certify an external review entity unless it
25 meets standards required for certification of such
26 an entity by such Secretary under subparagraph
27 (A)DH(T).

28 (3) INDEPENDENCE REQUIREMENTS.—

29 (A) IN GeNERAL.—A clinical peer or other entity
30 meets the independence requirements of this paragraph
31 if—

32 (i) the peer or entity does not have a familial,
33 financial, or professional relationship with any re-
34 lated party;

35 (i1) any compensation received by such peer or
36 entity in connection with the external review is rea-
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sonable and not contingent on any decision ren-
dered by the peer or entity;

(iii) except as provided in paragraph (4), the
plan and the issuer have no recourse against the
peer or entity in connection with the external re-
view; and

(iv) the peer or entity does not otherwise have
a conflict of interest with a related party as deter-
mined under any regulations which the Secretary
may prescribe.

(B) RELATED PARTY.—For purposes of this para-
graph, the term “‘related party” means—

(1) with respect to—

(I) a group health plan or health insur-
ance coverage offered in connection with such

a plan, the plan or the health insurance issuer

offering such coverage, or

(1) individual health insurance coverage,
the health insurance issuer offering such cov-
erage,
or any plan sponsor, fiduciary, officer, director, or
management employee of such plan or issuer;

(ii) the health care professional that provided
the health care involved in the coverage decision;

(iii) the institution at which the health care in-
volved in the coverage decision is provided,

(iv) the manufacturer of any drug or other
item that was included in the health care involved
in the coverage decision; or

(v) any other party determined under any reg-
ulations which the Secretary may prescribe to have
a substantial interest in the coverage decision.

(4) LIMITATION ON LIABILITY OF REVIEWERS.—NO
qualified external appeal entity having a contract with a
plan or issuer under this part and no person who is em-
ployed by any such entity or who furnishes professional
services to such entity, shall be held by reason of the per-
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formance of any duty, function, or activity required or au-

thorized pursuant to this section, to have violated any

criminal law, or to be civilly liable under any law of the

United States or of any State (or political subdivision

thereof) if due care was exercised in the performance of

such duty, function, or activity and there was no actual
malice or gross misconduct in the performance of such
duty, function, or activity.

(d) EXTERNAL APPEAL DETERMINATION BINDING ON
PLAN.—The determination by an external appeal entity under
this section is binding on the plan and issuer involved in the
determination.

(e) PENALTIES AGAINST AUTHORIZED OFFICIALS FOR
REFUSING TO AUTHORIZE THE DETERMINATION OF AN EX-
TERNAL REVIEW ENTITY.—

(1) MONETARY PENALTIES.—In any case in which the
determination of an external review entity is not followed
by a group health plan, or by a health insurance issuer of-
fering health insurance coverage, any person who, acting in
the capacity of authorizing the benefit, causes such refusal
may, in the discretion in a court of competent jurisdiction,
be liable to an aggrieved participant, beneficiary, or en-
rollee for a civil penalty in an amount of up to $1,000 a
day from the date on which the determination was trans-
mitted to the plan or issuer by the external review entity
until the date the refusal to provide the benefit is corrected.

(2) CEASE AND DESIST ORDER AND ORDER OF ATTOR-
NEY’s FEES.—In any action described in paragraph (1)
brought by a participant, beneficiary, or enrollee with re-
spect to a group health plan, or a health insurance issuer
offering health insurance coverage, in which a plaintiff al-
leges that a person referred to in such paragraph has taken
an action resulting in a refusal of a benefit determined by
an external appeal entity in violation of such terms of the
plan, coverage, or this subtitle, or has failed to take an ac-
tion for which such person is responsible under the plan,
coverage, or this title and which is necessary under the
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1 plan or coverage for authorizing a benefit, the court shall
2 cause to be served on the defendant an order requiring the
3 defendant—

4 (A) to cease and desist from the alleged action or
5 failure to act; and

6 (B) to pay to the plaintiff a reasonable attorney’s
7 fee and other reasonable costs relating to the prosecu-
8 tion of the action on the charges on which the plaintiff
9 prevails.

10 (3) ADDITIONAL CIVIL PENALTIES.—

11 (A) IN GENERAL.—IN addition to any penalty im-
12 posed under paragraph (1) or (2), the appropriate Sec-
13 retary may assess a civil penalty against a person act-
14 ing in the capacity of authorizing a benefit determined
15 by an external review entity for one or more group
16 health plans, or health insurance issuers offering health
17 insurance coverage, for—

18 (i) any pattern or practice of repeated refusal
19 to authorize a benefit determined by an external
20 appeal entity in violation of the terms of such a
21 plan, coverage, or this title; or

22 (i) any pattern or practice of repeated viola-
23 tions of the requirements of this section with re-
24 spect to such plan or plans or coverage.

25 (B) STANDARD OF PROOF AND AMOUNT OF PEN-
26 ALTY.—Such penalty shall be payable only upon proof
27 by clear and convincing evidence of such pattern or
28 practice and shall be in an amount not to exceed the
29 lesser of—

30 (i) 25 percent of the aggregate value of bene-
31 fits shown by the appropriate Secretary to have not
32 been provided, or unlawfully delayed, in violation of
33 this section under such pattern or practice, or

34 (i) $500,000.

35 (4) REMOVAL AND DISQUALIFICATION.—ANY person
36 acting in the capacity of authorizing benefits who has en-
37 gaged in any such pattern or practice described in para-
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graph (3)(A) with respect to a plan or coverage, upon the
petition of the appropriate Secretary, may be removed by
the court from such position, and from any other involve-
ment, with respect to such a plan or coverage, and may be
precluded from returning to any such position or involve-
ment for a period determined by the court.

(f) PROTECTION OF LEGAL RIGHTS.—Nothing in this sub-
title shall be construed as altering or eliminating any cause of
action or legal rights or remedies of participants, beneficiaries,
enrollees, and others under State or Federal law (including sec-
tions 502 and 503 of the Employee Retirement Income Secu-
rity Act of 1974), including the right to file judicial actions to
enforce actions.

SEC. 104. ESTABLISHMENT OF A GRIEVANCE PROCESS.

(@) ESTABLISHMENT OF GRIEVANCE SYSTEM.—

(1) IN GENERAL.—A group health plan, and a health
insurance issuer in connection with the provision of health
insurance coverage, shall establish and maintain a system
to provide for the presentation and resolution of oral and
written grievances brought by individuals who are partici-
pants, beneficiaries, or enrollees, or health care providers or
other individuals acting on behalf of an individual and with
the individual’s consent or without such consent if the indi-
vidual is medically unable to provide such consent, regard-
ing any aspect of the plan’s or issuer’s services.

(2) GRIEVANCE DEFINED.—In this section, the term
““grievance” means any question, complaint, or concern
brought by a participant, beneficiary or enrollee that is not
a claim for benefits (as defined in section 101(f)(1)).

(b) GrIEVANCE SYsTEM.—Such system shall include the
following components with respect to individuals who are par-
ticipants, beneficiaries, or enrollees:

(1) Written notification to all such individuals and
providers of the telephone numbers and business addresses
of the plan or issuer personnel responsible for resolution of
grievances and appeals.
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(2) A system to record and document, over a period
of at least 3 previous years, all grievances and appeals
made and their status.

(3) A process providing for timely processing and reso-
lution of grievances.

(4) Procedures for follow-up action, including the
methods to inform the person making the grievance of the
resolution of the grievance.

Grievances are not subject to appeal under the previous provi-
sions of this subtitle.

11 Subtitle B—Access to Care

12 SEC. 111. CONSUMER CHOICE OPTION.

13 (@) IN GENERAL.—If a health insurance issuer offers to
14 enrollees health insurance coverage in connection with a group
15 health plan which provides for coverage of services only if such
16  services are furnished through health care professionals and
17 providers who are members of a network of health care profes-
18  sionals and providers who have entered into a contract with the
19  issuer to provide such services, the issuer shall also offer to
20  such enrollees (at the time of enrollment and during an annual
21  open season as provided under subsection (c)) the option of
22 health insurance coverage which provides for coverage of such
23 services which are not furnished through health care profes-
24  sionals and providers who are members of such a network un-
25 less enrollees are offered such non-network coverage through
26  another group health plan or through another health insurance
27 issuer in the group market.

28 (b) AppiITIONAL CosTs.—The amount of any additional
29  premium charged by the health insurance issuer for the addi-
30 tional cost of the creation and maintenance of the option de-
31  scribed in subsection (a) and the amount of any additional cost
32 sharing imposed under such option shall be borne by the en-
33 rollee unless it is paid by the health plan sponsor through
34  agreement with the health insurance issuer.

35 (c) OrPEN SEASON.—AN enrollee may change to the offer-
36 ing provided under this section only during a time period deter-
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mined by the health insurance issuer. Such time period shall
occur at least annually.
SEC. 112. CHOICE OF HEALTH CARE PROFESSIONAL.

(@) PrRiMARY CARE.—If a group health plan, or a health
insurance issuer that offers health insurance coverage, requires
or provides for designation by a participant, beneficiary, or en-
rollee of a participating primary care provider, then the plan
or issuer shall permit each participant, beneficiary, and enrollee
to designate any participating primary care provider who is
available to accept such individual.

(b) SPECIALISTS.—

(1) IN GENERAL.—Subject to paragraph (2), a group
health plan and a health insurance issuer that offers health
insurance coverage shall permit each participant, bene-
ficiary, or enrollee to receive medically necessary or appro-
priate specialty care, pursuant to appropriate referral pro-
cedures, from any qualified participating health care pro-
fessional who is available to accept such individual for such
care.

(2) LimitATION.—Paragraph (1) shall not apply to
specialty care if the plan or issuer clearly informs partici-
pants, beneficiaries, and enrollees of the limitations on
choice of participating health care professionals with re-
spect to such care.

SEC. 113. ACCESS TO EMERGENCY CARE.

(@) CovERAGE OF EMERGENCY SERVICES.—

(1) IN GENERAL.—If a group health plan, or health
insurance coverage offered by a health insurance issuer,
provides any benefits with respect to services in an emer-
gency department of a hospital, the plan or issuer shall
cover emergency services (as defined in paragraph
(2)(B))—

(A) without the need for any prior authorization
determination;

(B) whether or not the health care provider fur-
nishing such services is a participating provider with
respect to such services;
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1 (C) in a manner so that, if such services are pro-
2 vided to a participant, beneficiary, or enrollee—

3 (1) by a nonparticipating health care provider
4 with or without prior authorization, or

5 (i) by a participating health care provider
6 without prior authorization,

7 the participant, beneficiary, or enrollee is not liable for
8 amounts that exceed the amounts of liability that would
9 be incurred if the services were provided by a partici-
10 pating health care provider with prior authorization;
11 and

12 (D) without regard to any other term or condition
13 of such coverage (other than exclusion or coordination
14 of benefits, or an affiliation or waiting period, per-
15 mitted under section 2701 of the Public Health Service
16 Act, section 701 of the Employee Retirement Income
17 Security Act of 1974, or section 9801 of the Internal
18 Revenue Code of 1986, and other than applicable cost-
19 sharing).

20 (2) DerFINITIONS.—InN this section:

21 (A) EMERGENCY MEDICAL CONDITION BASED ON
22 PRUDENT LAYPERSON STANDARD.—The term ‘‘emer-
23 gency medical condition” means a medical condition
24 manifesting itself by acute symptoms of sufficient se-
25 verity (including severe pain) such that a prudent
26 layperson, who possesses an average knowledge of
27 health and medicine, could reasonably expect the ab-
28 sence of immediate medical attention to result in a con-
29 dition described in clause (i), (ii), or (iii) of section
30 1867(e)(1)(A) of the Social Security Act.

31 (B) EMERGENCY SERVICES.—The term “‘emer-
32 gency services” means—

33 (1) a medical screening examination (as re-
34 quired under section 1867 of the Social Security
35 Act) that is within the capability of the emergency
36 department of a hospital, including ancillary serv-
37 ices routinely available to the emergency depart-
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1 ment to evaluate an emergency medical condition
2 (as defined in subparagraph (A)), and

3 (i1) within the capabilities of the staff and fa-
4 cilities available at the hospital, such further med-
5 ical examination and treatment as are required
6 under section 1867 of such Act to stabilize the pa-
7 tient.

8 (C) StaBILIZE—The term *“to stabilize” means,
9 with respect to an emergency medical condition, to pro-
10 vide such medical treatment of the condition as may be
11 necessary to assure, within reasonable medical prob-
12 ability, that no material deterioration of the condition
13 is likely to result from or occur during the transfer of
14 the individual from a facility.

15 (b) REIMBURSEMENT FOR MAINTENANCE CARE AND
16 PosT-STABILIZATION CARE.—If benefits are available under a
17 group health plan, or under health insurance coverage offered
18 by a health insurance issuer, with respect to maintenance care
19  or post-stabilization care covered under the guidelines estab-
20 lished under section 1852(d)(2) of the Social Security Act, the
21 plan or issuer shall provide for reimbursement with respect to
22 such services provided to a participant, beneficiary, or enrollee
23 other than through a participating health care provider in a
24 manner consistent with subsection (a)(1)(C) (and shall other-
25 wise comply with such guidelines).

26 SEC. 114. ACCESS TO SPECIALTY CARE.

27 (a) SPecIALTY CARE FOR COVERED SERVICES.—

28 (1) IN GENERAL.—If—

29 (A) an individual is a participant or beneficiary
30 under a group health plan or an enrollee who is covered
31 under health insurance coverage offered by a health in-
32 surance issuer,

33 (B) the individual has a condition or disease of
34 sufficient seriousness and complexity to require treat-
35 ment by a specialist, and

36 (C) benefits for such treatment are provided under
37 the plan or coverage,
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1 the plan or issuer shall make or provide for a referral to
2 a specialist who is available and accessible to provide the
3 treatment for such condition or disease.

4 (2) SPECIALIST DEFINED.—For purposes of this sub-
5 section, the term *‘specialist” means, with respect to a con-
6 dition, a health care practitioner, facility, or center that has
7 adequate expertise through appropriate training and experi-
8 ence (including, in the case of a child, appropriate pediatric
9 expertise) to provide high quality care in treating the condi-
10 tion.

11 (3) CARE UNDER REFERRAL.—A group health plan or
12 health insurance issuer may require that the care provided
13 to an individual pursuant to such referral under paragraph
14 (1) be—

15 (A) pursuant to a treatment plan, only if the
16 treatment plan is developed by the specialist and ap-
17 proved by the plan or issuer, in consultation with the
18 designated primary care provider or specialist and the
19 individual (or the individual’s designee), and

20 (B) in accordance with applicable quality assur-
21 ance and utilization review standards of the plan or
2 issuer.

23 Nothing in this subsection shall be construed as preventing
24 such a treatment plan for an individual from requiring a
25 specialist to provide the primary care provider with regular
26 updates on the specialty care provided, as well as all nec-
27 essary medical information.

28 (4) REFERRALS TO PARTICIPATING PROVIDERS.—A
29 group health plan or health insurance issuer is not required
30 under paragraph (1) to provide for a referral to a specialist
31 that is not a participating provider, unless the plan or
32 issuer does not have an appropriate specialist that is avail-
33 able and accessible to treat the individual’s condition and
34 that is a participating provider with respect to such treat-
35 ment.

36 (5) TREATMENT OF NONPARTICIPATING PROVIDERS.—
37 If a plan or issuer refers an individual to a nonpartici-
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1 pating specialist pursuant to paragraph (1), services pro-
2 vided pursuant to the approved treatment plan (if any)
3 shall be provided at no additional cost to the individual be-
4 yond what the individual would otherwise pay for services
5 received by such a specialist that is a participating pro-
6 vider.

7 (b) SPECIALISTS AS GATEKEEPER FOR TREATMENT OF

8 ONGOING SPECIAL CONDITIONS.—

9 (1) IN GENERAL.—A group health plan, or a health
10 insurance issuer, in connection with the provision of health
11 insurance coverage, shall have a procedure by which an in-
12 dividual who is a participant, beneficiary, or enrollee and
13 who has an ongoing special condition (as defined in para-
14 graph (3)) may request and receive a referral to a specialist
15 for such condition who shall be responsible for and capable
16 of providing and coordinating the individual’s care with re-
17 spect to the condition. Under such procedures if such an
18 individual’s care would most appropriately be coordinated
19 by such a specialist, such plan or issuer shall refer the indi-
20 vidual to such specialist.

21 (2) TREATMENT FOR RELATED REFERRALS.—Such
22 specialists shall be permitted to treat the individual without
23 a referral from the individual’s primary care provider and
24 may authorize such referrals, procedures, tests, and other
25 medical services as the individual’s primary care provider
26 would otherwise be permitted to provide or authorize, sub-
27 ject to the terms of the treatment (referred to in subsection
28 (@)(3)(A)) with respect to the ongoing special condition.

29 (3) ONGOING SPECIAL CONDITION DEFINED.—InN this
30 subsection, the term “‘ongoing special condition” means a
31 condition or disease that—

32 (A) is life-threatening, degenerative, or disabling,
33 and

34 (B) requires specialized medical care over a pro-
35 longed period of time.

36 (4) TERMS OF REFERRAL.—The provisions of para-
37 graphs (3) through (5) of subsection (a) apply with respect
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1 to referrals under paragraph (1) of this subsection in the
2 same manner as they apply to referrals under subsection
3 (@)().

4 (c) STANDING REFERRALS.—

5 (1) IN GENERAL.—A group health plan, and a health
6 insurance issuer in connection with the provision of health
7 insurance coverage, shall have a procedure by which an in-
8 dividual who is a participant, beneficiary, or enrollee and
9 who has a condition that requires ongoing care from a spe-
10 cialist may receive a standing referral to such specialist for
11 treatment of such condition. If the plan or issuer, or if the
12 primary care provider in consultation with the medical di-
13 rector of the plan or issuer and the specialist (if any), de-
14 termines that such a standing referral is appropriate, the
15 plan or issuer shall make such a referral to such a spe-
16 cialist if the individual so desires.

17 (2) TERMS OF REFERRAL.—The provisions of para-
18 graphs (3) through (5) of subsection (a) apply with respect
19 to referrals under paragraph (1) of this subsection in the
20 same manner as they apply to referrals under subsection
21 (@)().

22 SEC. 115. ACCESS TO OBSTETRICAL AND GYNECO-
23 LOGICAL CARE.

24 (a) IN GENERAL.—If a group health plan, or a health in-
25  surance issuer in connection with the provision of health insur-
26 ance coverage, requires or provides for a participant, bene-
27  ficiary, or enrollee to designate a participating primary care
28 health care professional, the plan or issuer—

29 (1) may not require authorization or a referral by the
30 individual’s primary care health care professional or other-
31 wise for coverage of gynecological care (including preventive
32 women’s health examinations) and pregnancy-related serv-
33 ices provided by a participating health care professional, in-
34 cluding a physician, who specializes in obstetrics and gyne-
35 cology to the extent such care is otherwise covered, and

36 (2) shall treat the ordering of other obstetrical or gyn-
37 ecological care by such a participating professional as the
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authorization of the primary care health care professional

with respect to such care under the plan or coverage.

(b) ConsTrRucTION.—Nothing in subsection (a) shall be
construed to—

(1) waive any exclusions of coverage under the terms
of the plan or health insurance coverage with respect to
coverage of obstetrical or gynecological care; or

(2) preclude the group health plan or health insurance
issuer involved from requiring that the obstetrical or gyne-

10 cological provider notify the primary care health care pro-
11 fessional or the plan or issuer of treatment decisions.

12 SEC. 116. ACCESS TO PEDIATRIC CARE.

13 (a) PEbpiATRIC CARE.—If a group health plan, or a health
14  insurance issuer in connection with the provision of health in-
15  surance coverage, requires or provides for an enrollee to des-
16  ignate a participating primary care provider for a child of such
17 enrollee, the plan or issuer shall permit the enrollee to des-
18 ignate a physician who specializes in pediatrics as the child’s
19  primary care provider.

20 (b) ConsTrRucTION.—Nothing in subsection (a) shall be
21 construed to waive any exclusions of coverage under the terms
22  of the plan or health insurance coverage with respect to cov-
23 erage of pediatric care.

24  SEC. 117. CONTINUITY OF CARE.

© 00 N o 0o A~ W N P

25 (@) IN GENERAL.—

26 (1) TERMINATION OF PROVIDER.—If a contract be-
27 tween a group health plan, or a health insurance issuer in
28 connection with the provision of health insurance coverage,
29 and a health care provider is terminated (as defined in
30 paragraph (3)(B)), or benefits or coverage provided by a
31 health care provider are terminated because of a change in
32 the terms of provider participation in a group health plan,
33 and an individual who is a participant, beneficiary, or en-
34 rollee in the plan or coverage is undergoing treatment from
35 the provider for an ongoing special condition (as defined in
36 paragraph (3)(A)) at the time of such termination, the plan
37 or issuer shall—
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1 (A) notify the individual on a timely basis of such
2 termination and of the right to elect continuation of
3 coverage of treatment by the provider under this sec-
4 tion; and

5 (B) subject to subsection (c), permit the individual

6 to elect to continue to be covered with respect to treat-

7 ment by the provider of such condition during a transi-

8 tional period (provided under subsection (b)).

9 (2) TREATMENT OF TERMINATION OF CONTRACT WITH
10 HEALTH INSURANCE ISSUER.—If a contract for the provi-
11 sion of health insurance coverage between a group health
12 plan and a health insurance issuer is terminated and, as
13 a result of such termination, coverage of services of a
14 health care provider is terminated with respect to an indi-
15 vidual, the provisions of paragraph (1) (and the succeeding
16 provisions of this section) shall apply under the plan in the
17 same manner as if there had been a contract between the
18 plan and the provider that had been terminated, but only
19 with respect to benefits that are covered under the plan
20 after the contract termination.

21 (3) DerINITIONS.—For purposes of this section:

22 (A) ONGOING SPECIAL CONDITION.—The term
23 ““ongoing special condition” has the meaning given such
24 term in section 114(b)(3), and also includes pregnancy.
25 (B) TERMINATION.—The term ‘““terminated” in-
26 cludes, with respect to a contract, the expiration or
27 nonrenewal of the contract, but does not include a ter-
28 mination of the contract by the plan or issuer for fail-
29 ure to meet applicable quality standards or for fraud.
30 (b) TRANSITIONAL PERIOD.—

31 (1) IN GENERAL.—EXxcept as provided in paragraphs
32 (2) through (4), the transitional period under this sub-
33 section shall extend up to 90 days (as determined by the
34 treating health care professional) after the date of the no-
35 tice described in subsection (a)(1)(A) of the provider’s ter-
36 mination.
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(2) SCHEDULED SURGERY AND ORGAN TRANSPLAN-
TATION.—If surgery or organ transplantation was sched-
uled for an individual before the date of the announcement
of the termination of the provider status under subsection
(@)(1)(A) or if the individual on such date was on an estab-
lished waiting list or otherwise scheduled to have such sur-
gery or transplantation, the transitional period under this

subsection with respect to the surgery or transplantation shall
extend beyond the period under paragraph (1) and until the
date of discharge of the individual after completion of the sur-
gery or transplantation.

(3) PREGNANCY.—If—

(A) a participant, beneficiary, or enrollee was de-
termined to be pregnant at the time of a provider’s ter-
mination of participation, and

(B) the provider was treating the pregnancy before
date of the termination,

the transitional period under this subsection with respect to

provider’s treatment of the pregnancy shall extend through

the provision of post-partum care directly related to the de-
livery.

(4) TERMINAL ILLNESS.—If—

(A) a participant, beneficiary, or enrollee was de-
termined to be terminally ill (as determined under sec-
tion 1861(dd)(3)(A) of the Social Security Act) at the
time of a provider’s termination of participation, and

(B) the provider was treating the terminal illness
before the date of termination,

the transitional period under this subsection shall extend

for the remainder of the individual’s life for care directly

related to the treatment of the terminal illness or its med-
ical manifestations.

(c) PermissiBLE TERMS AND CONDITIONS.—A group
health plan or health insurance issuer may condition coverage
of continued treatment by a provider under subsection
(@)(1)(B) upon the individual notifying the plan of the election
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1 of continued coverage and upon the provider agreeing to the
2 following terms and conditions:

3 (1) The provider agrees to accept reimbursement from
4 the plan or issuer and individual involved (with respect to
5 cost-sharing) at the rates applicable prior to the start of
6 the transitional period as payment in full (or, in the case
7 described in subsection (a)(2), at the rates applicable under
8 the replacement plan or issuer after the date of the termi-
9 nation of the contract with the health insurance issuer) and

10 not to impose cost-sharing with respect to the individual in
11 an amount that would exceed the cost-sharing that could
12 have been imposed if the contract referred to in subsection
13 (a)(1) had not been terminated.

14 (2) The provider agrees to adhere to the quality assur-
15 ance standards of the plan or issuer responsible for pay-
16 ment under paragraph (1) and to provide to such plan or
17 issuer necessary medical information related to the care
18 provided.

19 (8) The provider agrees otherwise to adhere to such
20 plan’s or issuer’s policies and procedures, including proce-
21 dures regarding referrals and obtaining prior authorization
22 and providing services pursuant to a treatment plan (if
23 any) approved by the plan or issuer.

24 (d) ConsTRUCTION.—Nothing in this section shall be con-

25  strued to require the coverage of benefits which would not have
26  been covered if the provider involved remained a participating

27  provider.
28 SEC. 118. ACCESS TO NEEDED PRESCRIPTION DRUGS.
29 If a group health plan, or health insurance issuer that of-

30 fers health insurance coverage, provides benefits with respect to
31  prescription drugs but the coverage limits such benefits to
32  drugs included in a formulary, the plan or issuer shall—

33 (1) ensure participation of participating physicians
34 and pharmacists in the development of the formulary;
35 (2) disclose to providers and, disclose upon request
36 under section 121(c)(5) to participants, beneficiaries, and
37 enrollees, the nature of the formulary restrictions; and
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1 (3) consistent with the standards for a utilization re-
2 view program under section 101, provide for exceptions
3 from the formulary limitation when a non-formulary alter-
4 native is medically indicated.

5 SEC. 119. COVERAGE FOR INDIVIDUALS PARTICIPATING
6 IN APPROVED CLINICAL TRIALS.

7 (a) COVERAGE.—

8 (1) IN GENERAL.—If a group health plan, or health
9 insurance issuer that is providing health insurance cov-
10 erage, provides coverage to a qualified individual (as de-
11 fined in subsection (b)), the plan or issuer—

12 (A) may not deny the individual participation in
13 the clinical trial referred to in subsection (b)(2);

14 (B) subject to subsection (c), may not deny (or
15 limit or impose additional conditions on) the coverage
16 of routine patient costs for items and services furnished
17 in connection with participation in the trial; and

18 (C) may not discriminate against the individual on
19 the basis of the enrollee’s participation in such trial.

20 (2) EXCLUSION OF CERTAIN cosTs.—For purposes of
21 paragraph (1)(B), routine patient costs do not include the
22 cost of the tests or measurements conducted primarily for
23 the purpose of the clinical trial involved.

24 (3) USE OF IN-NETWORK PROVIDERS.—If one or more
25 participating providers is participating in a clinical trial,
26 nothing in paragraph (1) shall be construed as preventing
27 a plan or issuer from requiring that a qualified individual
28 participate in the trial through such a participating pro-
29 vider if the provider will accept the individual as a partici-
30 pant in the trial.

31 (b) QuALIFIED INDIVIDUAL DEFINED.—FOr purposes of

32  subsection (a), the term *‘qualified individual’” means an indi-
33 vidual who is a participant or beneficiary in a group health
34 plan, or who is an enrollee under health insurance coverage,
35 and who meets the following conditions:

36 (1)(A) The individual has a life-threatening or serious
37 illness for which no standard treatment is effective.
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1 (B) The individual is eligible to participate in an ap-
2 proved clinical trial according to the trial protocol with re-
3 spect to treatment of such illness.

4 (C) The individual’s participation in the trial offers
5 meaningful potential for significant clinical benefit for the
6 individual.

7 (2) Either—

8 (A) the referring physician is a participating
9 health care professional and has concluded that the in-
10 dividual’s participation in such trial would be appro-
11 priate based upon the individual meeting the conditions
12 described in paragraph (1); or

13 (B) the participant, beneficiary, or enrollee pro-
14 vides medical and scientific information establishing
15 that the individual’s participation in such trial would be
16 appropriate based upon the individual meeting the con-
17 ditions described in paragraph (1).

18 (c) PAYMENT.—

19 (1) IN GENERAL.—Under this section a group health
20 plan or health insurance issuer shall provide for payment
21 for routine patient costs described in subsection (a)(2) but
22 IS not required to pay for costs of items and services that
23 are reasonably expected (as determined by the Secretary)
24 to be paid for by the sponsors of an approved clinical trial.
25 (2) PAYMENT RATE.—In the case of covered items and
26 services provided by—

27 (A) a participating provider, the payment rate
28 shall be at the agreed upon rate, or

29 (B) a nonparticipating provider, the payment rate
30 shall be at the rate the plan or issuer would normally
31 pay for comparable services under subparagraph (A).
32 (d) ApPROVED CLINICAL TRIAL DEFINED.—

33 (1) IN GENERAL.—In this section, the term “‘approved
34 clinical trial” means a clinical research study or clinical in-
35 vestigation approved and funded (which may include fund-
36 ing through in-kind contributions) by one or more of the
37 following:
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1 (A) The National Institutes of Health.

2 (B) A cooperative group or center of the National
3 Institutes of Health.

4 (C) Either of the following if the conditions de-
5 scribed in paragraph (2) are met:

6 (i) The Department of Veterans Affairs.

7 (i1) The Department of Defense.

8 (2) CONDITIONS FOR DEPARTMENTS.—The conditions
9 described in this paragraph, for a study or investigation
10 conducted by a Department, are that the study or inves-
11 tigation has been reviewed and approved through a system
12 of peer review that the Secretary determines—

13 (A) to be comparable to the system of peer review
14 of studies and investigations used by the National In-
15 stitutes of Health, and

16 (B) assures unbiased review of the highest sci-
17 entific standards by qualified individuals who have no
18 interest in the outcome of the review.

19 (e) ConsTRuUCTION.—Nothing in this section shall be con-
20 strued to limit a plan’s or issuer’s coverage with respect to clin-
21 ical trials.

22 Subtitle C—Access to Information

23 SEC. 121. PATIENT ACCESS TO INFORMATION.

24 (a) DisCLOSURE REQUIREMENT.—

25 (1) GROUP HEALTH PLANS.—A group health plan
26 shall—

27 (A) provide to participants and beneficiaries at the
28 time of initial coverage under the plan (or the effective
29 date of this section, in the case of individuals who are
30 participants or beneficiaries as of such date), and at
31 least annually thereafter, the information described in
32 subsection (b) in printed form;

33 (B) provide to participants and beneficiaries, with-
34 in a reasonable period (as specified by the appropriate
35 Secretary) before or after the date of significant
36 changes in the information described in subsection (b),
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information in printed form on such significant

changes; and

(C) upon request, make available to participants
and beneficiaries, the applicable authority, and prospec-
tive participants and beneficiaries, the information de-
scribed in subsection (b) or (c) in printed form.

(2) HEALTH INSURANCE ISSUERS.—A health insur-
ance issuer in connection with the provision of health insur-
ance coverage shall—

(A) provide to individuals enrolled under such cov-
erage at the time of enrollment, and at least annually
thereafter, the information described in subsection (b)
in printed form;

(B) provide to enrollees, within a reasonable pe-
riod (as specified by the appropriate Secretary) before
or after the date of significant changes in the informa-
tion described in subsection (b), information in printed
form on such significant changes; and

(C) upon request, make available to the applicable
authority, to individuals who are prospective enrollees,
and to the public the information described in sub-
section (b) or (c) in printed form.

(b) INFORMATION ProVIDED.—The information described

24 in this subsection with respect to a group health plan or health
25 insurance coverage offered by a health insurance issuer includes
26  the following:

27
28
29
30
31
32
33
34
35
36
37
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(1) SErvICE AREA.—The service area of the plan or
issuer.

(2) BeNEFITs.—Benefits offered under the plan or
coverage, including—

(A) covered benefits, including benefit limits and
coverage exclusions;

(B) cost sharing, such as deductibles, coinsurance,
and copayment amounts, including any liability for bal-
ance billing, any maximum limitations on out of pocket
expenses, and the maximum out of pocket costs for
services that are provided by nonparticipating providers
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1 or that are furnished without meeting the applicable
2 utilization review requirements;

3 (C) the extent to which benefits may be obtained
4 from nonparticipating providers;

5 (D) the extent to which a participant, beneficiary,
6 or enrollee may select from among participating pro-
7 viders and the types of providers participating in the
8 plan or issuer network;

9 (E) process for determining experimental coverage;
10 and

11 (F) use of a prescription drug formulary.

12 (3) Access.—A description of the following:

13 (A) The number, mix, and distribution of pro-
14 viders under the plan or coverage.

15 (B) Out-of-network coverage (if any) provided by
16 the plan or coverage.

17 (C) Any point-of-service option (including any sup-
18 plemental premium or cost-sharing for such option).

19 (D) The procedures for participants, beneficiaries,
20 and enrollees to select, access, and change participating
21 primary and specialty providers.

22 (E) The rights and procedures for obtaining refer-
23 rals (including standing referrals) to participating and
24 nonparticipating providers.

25 (F) The name, address, and telephone number of
26 participating health care providers and an indication of
27 whether each such provider is available to accept new
28 patients.

29 (G) Any limitations imposed on the selection of
30 qualifying participating health care providers, including
31 any limitations imposed under section 112(b)(2).

32 (H) How the plan or issuer addresses the needs of
33 participants, beneficiaries, and enrollees and others who
34 do not speak English or who have other special commu-
35 nications needs in accessing providers under the plan
36 or coverage, including the provision of information de-
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1 scribed in this subsection and subsection (c) to such in-
2 dividuals.
3 (4) OuT-OF-AREA COVERAGE.—Out-of-area coverage
4 provided by the plan or issuer.
5 (5) EMERGENCY COVERAGE.—Coverage of emergency
6 services, including—
7 (A) the appropriate use of emergency services, in-
8 cluding use of the 911 telephone system or its local
9 equivalent in emergency situations and an explanation
10 of what constitutes an emergency situation;
11 (B) the process and procedures of the plan or
12 issuer for obtaining emergency services; and
13 (C) the locations of (i) emergency departments,
14 and (ii) other settings, in which plan physicians and
15 hospitals provide emergency services and post-stabiliza-
16 tion care.
17 (6) PERCENTAGE OF PREMIUMS USED FOR BENEFITS
18 (LOSS-RATIOS).—INn the case of health insurance coverage
19 only (and not with respect to group health plans that do
20 not provide coverage through health insurance coverage), a
21 description of the overall loss-ratio for the coverage (as de-
22 fined in accordance with rules established or recognized by
23 the Secretary of Health and Human Services).
24 (7) PRIOR AUTHORIZATION RULES.—Rules regarding
25 prior authorization or other review requirements that could
26 result in noncoverage or nonpayment.
27 (8) GRIEVANCE AND APPEALS PROCEDURES.—AIl ap-
28 peal or grievance rights and procedures under the plan or
29 coverage, including the method for filing grievances and the
30 time frames and circumstances for acting on grievances
31 and appeals, who is the applicable authority with respect to
32 the plan or issuer.
33 (9) QuALITY ASSURANCE.—AnNy information made
34 public by an accrediting organization in the process of ac-
35 creditation of the plan or issuer or any additional quality
36 indicators the plan or issuer makes available.

F:\V6\1005991100599.073



FAP6\HEALTH\AMDTS\HOUGHT.023 H.L.C.
42

1 (10) INFORMATION ON ISSUER.—Notice of appropriate
2 mailing addresses and telephone numbers to be used by
3 participants, beneficiaries, and enrollees in seeking infor-
4 mation or authorization for treatment.

5 (11) NoTICE oF REQUIREMENTS.—Notice of the re-
6 quirements of this title.

7 (12) AVAILABILITY OF INFORMATION ON REQUEST.—
8 Notice that the information described in subsection (c) is
9 available upon request.

10 (¢) INFORMATION MADE AVAILABLE UPON REQUEST.—
11 The information described in this subsection is the following:
12 (1) UTILIZATION REVIEW ACTIVITIES.—A description
13 of procedures used and requirements (including cir-
14 cumstances, time frames, and appeal rights) under any uti-
15 lization review program under section 101, including under
16 any drug formulary program under section 118.

17 (2) GRIEVANCE AND APPEALS INFORMATION.—Infor-
18 mation on the number of grievances and appeals and on
19 the disposition in the aggregate of such matters.

20 (3) METHOD OF PHYSICIAN COMPENSATION.—A gen-
21 eral description by category (including salary, fee-for-serv-
22 ice, capitation, and such other categories as may be speci-
23 fied in regulations of the Secretary) of the applicable meth-
24 od by which a specified prospective or treating health care
25 professional is (or would be) compensated in connection
26 with the provision of health care under the plan or cov-
27 erage.

28 (4) SPECIFIC INFORMATION ON CREDENTIALS OF PAR-
29 TICIPATING PROVIDERS.—In the case of each participating
30 provider, a description of the credentials of the provider.

31 (5) FORMULARY RESTRICTIONS.—A description of the
32 nature of any drug formula restrictions.

33 (6) PARTICIPATING PROVIDER LIST.—A list of current
34 participating health care providers.

35 (d) ConsTRUCTION.—Nothing in this section shall be con-
36 strued as requiring public disclosure of individual contracts or
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financial arrangements between a group health plan or health
insurance issuer and any provider.

Subtitle D—Protecting the Doctor-
Patient Relationship

SEC. 131. PROHIBITION OF INTERFERENCE WITH CER-
TAIN MEDICAL COMMUNICATIONS.

(a) GENERAL RuLE.—The provisions of any contract or
agreement, or the operation of any contract or agreement, be-
tween a group health plan or health insurance issuer in relation
10  to health insurance coverage (including any partnership, asso-
11 ciation, or other organization that enters into or administers
12 such a contract or agreement) and a health care provider (or
13 group of health care providers) shall not prohibit or otherwise
14 restrict a health care professional from advising such a partici-
15  pant, beneficiary, or enrollee who is a patient of the profes-
16  sional about the health status of the individual or medical care
17 or treatment for the individual’s condition or disease, regard-
18 less of whether benefits for such care or treatment are provided
19  under the plan or coverage, if the professional is acting within
20  the lawful scope of practice.

21 (b) NuLLIFICATION.—ANY contract provision or agreement
22 that restricts or prohibits medical communications in violation
23 of subsection (a) shall be null and void.

24  SEC. 132. PROHIBITION OF DISCRIMINATION AGAINST
25 PROVIDERS BASED ON LICENSURE.

26 (@) IN GENERAL.—A group health plan and a health in-
27  surance issuer offering health insurance coverage shall not dis-
28  criminate with respect to participation or indemnification as to
29 any provider who is acting within the scope of the provider’s
30 license or certification under applicable State law, solely on the
31  basis of such license or certification.
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32 (b) ConsTRuUCTION.—Subsection (a) shall not be
33  construed—

34 (1) as requiring the coverage under a group health
35 plan or health insurance coverage of particular benefits or
36 services or to prohibit a plan or issuer from including pro-
37 viders only to the extent necessary to meet the needs of the
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plan’s or issuer’s participants, beneficiaries, or enrollees or
from establishing any measure designed to maintain quality
and control costs consistent with the responsibilities of the
plan or issuer;

(2) to override any State licensure or scope-of-practice
law; or

(3) as requiring a plan or issuer that offers network
coverage to include for participation every willing provider
who meets the terms and conditions of the plan or issuer.

10 SEC. 133. PROHIBITION AGAINST IMPROPER INCENTIVE
11 ARRANGEMENTS.

12 (a) IN GENERAL.—A group health plan and a health in-
13 surance issuer offering health insurance coverage may not oper-
14  ate any physician incentive plan (as defined in subparagraph
15  (B) of section 1876(i)(8) of the Social Security Act) unless the
16 requirements described in clauses (i), (ii)(1), and (iii) of sub-
17 paragraph (A) of such section are met with respect to such a
18  plan.

19 (b) AppLICATION.—FOr purposes of carrying out para-
20 graph (1), any reference in section 1876(i)(8) of the Social Se-
21 curity Act to the Secretary, an eligible organization, or an indi-
22 vidual enrolled with the organization shall be treated as a ref-
23 erence to the applicable authority, a group health plan or
24  health insurance issuer, respectively, and a participant, bene-
25  ficiary, or enrollee with the plan or organization, respectively.
26 (c) ConsTrucTION.—Nothing in this section shall be con-
27  strued as prohibiting all capitation and similar arrangements or
28 all provider discount arrangements.

29 SEC. 134. PAYMENT OF CLAIMS.

30 A group health plan, and a health insurance issuer offer-
31 ing group health insurance coverage, shall provide for prompt
32 payment of claims submitted for health care services or sup-
33 plies furnished to a participant, beneficiary, or enrollee with re-
34  spect to benefits covered by the plan or issuer, in a manner
35 consistent with the provisions of sections 1816(c)(2) and
36 1842(c)(2) of the Social Security Act (42 U.S.C. 1395h(c)(2)
37 and 42 U.S.C. 1395u(c)(2)), except that for purposes of this
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1 section, subparagraph (C) of section 1816(c)(2) of the Social
2 Security Act shall be treated as applying to claims received
3 from a participant, beneficiary, or enrollee as well as claims re-
4  ferred to in such subparagraph.

5 SEC. 135. PROTECTION FOR PATIENT ADVOCACY.

6 (@) PROTECTION FOR USE OF UTILIZATION REVIEW AND
7  GRIEVANCE PRocess.—A group health plan, and a health in-
8 surance issuer with respect to the provision of health insurance
9 coverage, may not retaliate against a participant, beneficiary,
10 enrollee, or health care provider based on the participant’s,
11 beneficiary’s, enrollee’s or provider’s use of, or participation in,
12 a utilization review process or a grievance process of the plan
13 or issuer (including an internal or external review or appeal
14  process) under this title.

15 (b) PROTECTION FOR QUALITY ADVOCACY BY HEALTH
16 CARE PROFESSIONALS.—

17 (1) IN GENERAL.—A group health plan or health in-
18 surance issuer may not retaliate or discriminate against a
19 protected health care professional because the professional
20 in good faith—

21 (A) discloses information relating to the care, serv-
22 ices, or conditions affecting one or more participants,
23 beneficiaries, or enrollees of the plan or issuer to an
24 appropriate public regulatory agency, an appropriate
25 private accreditation body, or appropriate management
26 personnel of the plan or issuer; or

27 (B) initiates, cooperates, or otherwise participates
28 in an investigation or proceeding by such an agency
29 with respect to such care, services, or conditions.

30 If an institutional health care provider is a participating
31 provider with such a plan or issuer or otherwise receives
32 payments for benefits provided by such a plan or issuer,
33 the provisions of the previous sentence shall apply to the
34 provider in relation to care, services, or conditions affecting
35 one or more patients within an institutional health care
36 provider in the same manner as they apply to the plan or
37 issuer in relation to care, services, or conditions provided
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to one or more participants, beneficiaries, or enrollees; and
for purposes of applying this sentence, any reference to a

plan or issuer is deemed a reference to the institutional health
care provider.

(2) Goob FAITH AcTION.—For purposes of paragraph
(1), a protected health care professional is considered to be
acting in good faith with respect to disclosure of informa-
tion or participation if, with respect to the information dis-
closed as part of the action—

(A) the disclosure is made on the basis of personal
knowledge and is consistent with that degree of learn-
ing and skill ordinarily possessed by health care profes-
sionals with the same licensure or certification and the
same experience;

(B) the professional reasonably believes the infor-
mation to be true;

(C) the information evidences either a violation of
a law, rule, or regulation, of an applicable accreditation
standard, or of a generally recognized professional or
clinical standard or that a patient is in imminent haz-
ard of loss of life or serious injury; and

(D) subject to subparagraphs (B) and (C) of para-
graph (3), the professional has followed reasonable in-
ternal procedures of the plan, issuer, or institutional
health care provider established for the purpose of ad-
dressing quality concerns before making the disclosure.

(3) EXCEPTION AND SPECIAL RULE.—

(A) GENERAL EXCEPTION.—Paragraph (1) does
not protect disclosures that would violate Federal or
State law or diminish or impair the rights of any per-
son to the continued protection of confidentiality of
communications provided by such law.

(B) NOTICE OF INTERNAL PROCEDURES.—Sub-
paragraph (D) of paragraph (2) shall not apply unless
the internal procedures involved are reasonably ex-
pected to be known to the health care professional in-
volved. For purposes of this subparagraph, a health
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1 care professional is reasonably expected to know of in-
2 ternal procedures if those procedures have been made
3 available to the professional through distribution or
4 posting.

5 (C) INTERNAL PROCEDURE EXCEPTION.—Sub-
6 paragraph (D) of paragraph (2) also shall not apply
7 if—

8 (i) the disclosure relates to an imminent haz-
9 ard of loss of life or serious injury to a patient;

10 (i) the disclosure is made to an appropriate
11 private accreditation body pursuant to disclosure
12 procedures established by the body; or

13 (iii) the disclosure is in response to an inquiry
14 made in an investigation or proceeding of an appro-
15 priate public regulatory agency and the information
16 disclosed is limited to the scope of the investigation
17 or proceeding.

18 (4) ADDITIONAL CONSIDERATIONS.—It shall not be a
19 violation of paragraph (1) to take an adverse action against
20 a protected health care professional if the plan, issuer, or
21 provider taking the adverse action involved demonstrates
2 that it would have taken the same adverse action even in
23 the absence of the activities protected under such para-
24 graph.

25 (5) NoTtice.—A group health plan, health insurance
26 issuer, and institutional health care provider shall post a
27 notice, to be provided or approved by the Secretary of
28 Labor, setting forth excerpts from, or summaries of, the
29 pertinent provisions of this subsection and information per-
30 taining to enforcement of such provisions.

31 (6) CONSTRUCTIONS.—

32 (A) DETERMINATIONS OF COVERAGE.—Nothing in
33 this subsection shall be construed to prohibit a plan or
34 issuer from making a determination not to pay for a
35 particular medical treatment or service or the services
36 of a type of health care professional.
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1 (B) ENFORCEMENT OF PEER REVIEW PROTOCOLS
2 AND INTERNAL PROCEDURES.—Nothing in this sub-
3 section shall be construed to prohibit a plan, issuer, or
4 provider from establishing and enforcing reasonable
5 peer review or utilization review protocols or deter-
6 mining whether a protected health care professional has
7 complied with those protocols or from establishing and
8 enforcing internal procedures for the purpose of ad-
9 dressing quality concerns.

10 (C) RELATION TO OTHER RIGHTS.—Nothing in
11 this subsection shall be construed to abridge rights of
12 participants, beneficiaries, enrollees, and protected
13 health care professionals under other applicable Fed-
14 eral or State laws.

15 (7) PROTECTED HEALTH CARE PROFESSIONAL DE-
16 FINED.—For purposes of this subsection, the term *‘pro-
17 tected health care professional’” means an individual who is
18 a licensed or certified health care professional and who—
19 (A) with respect to a group health plan or health
20 insurance issuer, is an employee of the plan or issuer
21 or has a contract with the plan or issuer for provision
2 of services for which benefits are available under the
23 plan or issuer; or

24 (B) with respect to an institutional health care
25 provider, is an employee of the provider or has a con-
26 tract or other arrangement with the provider respecting
27 the provision of health care services.

28 Subtitle E—Definitions

29 SEC. 151. DEFINITIONS.

30 (a) INCORPORATION OF GENERAL DEFINITIONS.—EXcept
31 as otherwise provided, the provisions of section 2791 of the
32  Public Health Service Act shall apply for purposes of this title
33 in the same manner as they apply for purposes of title XXVII
34 of such Act.

35 (b) SECRETARY.—EXcept as otherwise provided, the term
36  ‘“‘Secretary” means the Secretary of Health and Human Serv-
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1 ices, in consultation with the Secretary of Labor and the term
2 ‘“‘appropriate Secretary” means the Secretary of Health and
3 Human Services in relation to carrying out this title under sec-
4  tions 2706 and 2751 of the Public Health Service Act and the
5 Secretary of Labor in relation to carrying out this title under
6 section 713 of the Employee Retirement Income Security Act
7 of 1974.

8 (c) AbpITIONAL DEFINITIONS.—For purposes of this title:
9 (1) ACTIVELY PRACTICING.—The term ‘“‘actively prac-
10 ticing” means, with respect to a physician or other health
11 care professional, such a physician or professional who pro-
12 vides professional services to individual patients on average
13 at least two full days per week.

14 (2) APPLICABLE AUTHORITY.—The term ‘“‘applicable
15 authority” means—

16 (A) in the case of a group health plan, the Sec-
17 retary of Health and Human Services and the Sec-
18 retary of Labor; and

19 (B) in the case of a health insurance issuer with
20 respect to a specific provision of this title, the applica-
21 ble State authority (as defined in section 2791(d) of
22 the Public Health Service Act), or the Secretary of
23 Health and Human Services, if such Secretary is en-
24 forcing such provision under section 2722(a)(2) or
25 2761(a)(2) of the Public Health Service Act.

26 (3) CLiNIcAL PEER.—The term *‘clinical peer” means,
27 with respect to a review or appeal, an actively practicing
28 physician (allopathic or osteopathic) or other actively prac-
29 ticing health care professional who holds a nonrestricted li-
30 cense, and who is appropriately credentialed in the same or
31 similar specialty or subspecialty (as appropriate) as typi-
32 cally handles the medical condition, procedure, or treatment
33 under review or appeal and includes a pediatric specialist
34 where appropriate; except that only a physician (allopathic
35 or osteopathic) may be a clinical peer with respect to the
36 review or appeal of treatment recommended or rendered by
37 a physician.
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1 (4) ENROLLEE.—The term ““enrollee” means, with re-
2 spect to health insurance coverage offered by a health in-
3 surance issuer, an individual enrolled with the issuer to re-
4 ceive such coverage.

5 (5) GRoOuUP HEALTH PLAN.—The term *‘group health
6 plan” has the meaning given such term in section 733(a)
7 of the Employee Retirement Income Security Act of 1974
8 and in section 2791(a)(1) of the Public Health Service Act.
9 (6) HEALTH CARE PROFESSIONAL.—The term “health
10 care professional” means an individual who is licensed, ac-
11 credited, or certified under State law to provide specified
12 health care services and who is operating within the scope
13 of such licensure, accreditation, or certification.

14 (7) HEALTH CARE PROVIDER.—The term “health care
15 provider” includes a physician or other health care profes-
16 sional, as well as an institutional or other facility or agency
17 that provides health care services and that is licensed, ac-
18 credited, or certified to provide health care items and serv-
19 ices under applicable State law.

20 (8) NETWORK.—The term “network” means, with re-
21 spect to a group health plan or health insurance issuer of-
22 fering health insurance coverage, the participating health
23 care professionals and providers through whom the plan or
24 issuer provides health care items and services to partici-
25 pants, beneficiaries, or enrollees.

26 (9) NONPARTICIPATING.—The term ‘‘nonpartici-
27 pating’’ means, with respect to a health care provider that
28 provides health care items and services to a participant,
29 beneficiary, or enrollee under group health plan or health
30 insurance coverage, a health care provider that is not a
31 participating health care provider with respect to such
32 items and services.

33 (10) PARTICIPATING.—The term ‘“participating”
34 means, with respect to a health care provider that provides
35 health care items and services to a participant, beneficiary,
36 or enrollee under group health plan or health insurance
37 coverage offered by a health insurance issuer, a health care
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1 provider that furnishes such items and services under a
2 contract or other arrangement with the plan or issuer.

3 (11) PRIOR AUTHORIZATION.—The term ‘“‘prior au-
4 thorization”” means the process of obtaining prior approval
5 from a health insurance issuer or group health plan for the
6 provision or coverage of medical services.

7 SEC. 152. PREEMPTION; STATE FLEXIBILITY; CONSTRUC-
8 TION.

9 () CONTINUED APPLICABILITY OF STATE LAwW WITH RE-
10 SPECT TO HEALTH INSURANCE ISSUERS.—

11 (1) IN GENERAL.—Subject to paragraph (2), this title
12 shall not be construed to supersede any provision of State
13 law which establishes, implements, or continues in effect
14 any standard or requirement solely relating to health insur-
15 ance issuers (in connection with group health insurance
16 coverage or otherwise) except to the extent that such stand-
17 ard or requirement prevents the application of a require-
18 ment of this title.

19 (2) CONTINUED PREEMPTION WITH RESPECT TO
20 GROUP HEALTH PLANS.—Nothing in this title shall be con-
21 strued to affect or modify the provisions of section 514 of
22 the Employee Retirement Income Security Act of 1974
23 with respect to group health plans.

24 (b) DEFINITIONS.—FOr purposes of this section:

25 (1) STATE LAW.—The term *State law’ includes all
26 laws, decisions, rules, regulations, or other State action
27 having the effect of law, of any State. A law of the United
28 States applicable only to the District of Columbia shall be
29 treated as a State law rather than a law of the United
30 States.

31 (2) STATE.—The term *State” includes a State, the
32 District of Columbia, Puerto Rico, the Virgin Islands,
33 Guam, American Samoa, the Northern Mariana Islands,
34 any political subdivisions of such, or any agency or instru-
35 mentality of such.
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1  SEC. 153. EXCLUSIONS.

2 (@) No BENEFIT REQUIREMENTS.—Nothing in this title
3 shall be construed to require a group health plan or a health
4 insurance issuer offering health insurance coverage to include
5 specific items and services (including abortions) under the terms
6 of such plan or coverage, other than those provided under the
7 terms of such plan or coverage.

8 (b) ExcLusioN FRoM Access To CARE MANAGED CARE
9  PROVISIONS FOR FEE-FOR-SERVICE COVERAGE.—

10 (1) IN GENERAL.—The provisions of sections 111
11 through 117 shall not apply to a group health plan or
12 health insurance coverage if the only coverage offered
13 under the plan or coverage is fee-for-service coverage (as
14 defined in paragraph (2)).

15 (2) FEE-FOR-SERVICE COVERAGE DEFINED.—FOr pur-
16 poses of this subsection, the term *‘fee-for-service coverage”
17 means coverage under a group health plan or health insur-
18 ance coverage that—

19 (A) reimburses hospitals, health professionals, and
20 other providers on the basis of a rate determined by
21 the plan or issuer on a fee-for-service basis without
22 placing the provider at financial risk;

23 (B) does not vary reimbursement for such a pro-
24 vider based on an agreement to contract terms and
25 conditions or the utilization of health care items or
26 services relating to such provider;

27 (C) does not restrict the selection of providers
28 among those who are lawfully authorized to provide the
29 covered services and agree to accept the terms and con-
30 ditions of payment established under the plan or by the
31 issuer; and

32 (D) for which the plan or issuer does not require
33 prior authorization before providing coverage for any
34 Services.

35 SEC. 154. COVERAGE OF LIMITED SCOPE PLANS.

36 Only for purposes of applying the requirements of this title

37 under sections 2707 and 2753 of the Public Health Service Act
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1 and section 714 of the Employee Retirement Income Security
2 Act of 1974, section 2791(c)(2)(A), and section 733(c)(2)(A)
3 of the Employee Retirement Income Security Act of 1974 shall
4 be deemed not to apply.

5 SEC. 155. REGULATIONS.

6 The Secretaries of Health and Human Services and Labor
7 shall issue such regulations as may be necessary or appropriate
8 to carry out this title. Such regulations shall be issued con-
9 sistent with section 104 of Health Insurance Portability and
10  Accountability Act of 1996. Such Secretaries may promulgate
11 any interim final rules as the Secretaries determine are appro-
12 priate to carry out this title.

13 TITLE IH—APPLICATION OF QUAL-
14 ITY CARE STANDARDS TO GROUP
15 HEALTH PLANS AND HEALTH IN-
16 SURANCE COVERAGE UNDER
17 THE PUBLIC HEALTH SERVICE
18 ACT

19 SEC. 201. APPLICATION TO GROUP HEALTH PLANS AND
20 GROUP HEALTH INSURANCE COVERAGE.

21 (@) IN GENERAL.—Subpart 2 of part A of title XXVII of
22  the Public Health Service Act is amended by adding at the end
23 the following new section:

24  “SEC. 2707. PATIENT PROTECTION STANDARDS.

25 “(a) IN GENERAL.—Each group health plan shall comply
26  with patient protection requirements under title I of the Bipar-
27  tisan Consensus Managed Care Improvement Act of 1999, and
28  each health insurance issuer shall comply with patient protec-
29  tion requirements under such title with respect to group health
30 insurance coverage it offers, and such requirements shall be
31  deemed to be incorporated into this subsection.

32 “(b) NoTice.—A group health plan shall comply with the
33 notice requirement under section 711(d) of the Employee Re-
34  tirement Income Security Act of 1974 with respect to the re-
35 quirements referred to in subsection (a) and a health insurance
36 issuer shall comply with such notice requirement as if such sec-
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1 tion applied to such issuer and such issuer were a group health
2 plan.”.
3 (b) CoNFORMING AMENDMENT.—Section 2721(b)(2)(A) of
4 such Act (42 U.S.C. 300gg-21(b)(2)(A)) is amended by insert-
5 ing ““(other than section 2707)” after “requirements of such
6  subparts”.
7  SEC. 202. APPLICATION TO INDIVIDUAL HEALTH INSUR-
8 ANCE COVERAGE.
9 Part B of title XXVII of the Public Health Service Act
10 is amended by inserting after section 2752 the following new
11 section:
12 “SEC. 2753. PATIENT PROTECTION STANDARDS.
13 “(a) IN GENERAL.—Each health insurance issuer shall

14 comply with patient protection requirements under title | of the
15  Bipartisan Consensus Managed Care Improvement Act of 1999
16 with respect to individual health insurance coverage it offers,
17 and such requirements shall be deemed to be incorporated into
18  this subsection.

19 “(b) NoTice.—A health insurance issuer under this part
20 shall comply with the notice requirement under section 711(d)
21  of the Employee Retirement Income Security Act of 1974 with
22 respect to the requirements of such title as if such section ap-
23 plied to such issuer and such issuer were a group health plan.”.

2 TITLE HI—AMENDMENTS TO THE
25 EMPLOYEE RETIREMENT IN-
26 COME SECURITY ACT OF 1974

27 SEC. 301. APPLICATION OF PATIENT PROTECTION

28 STANDARDS TO GROUP HEALTH PLANS AND
29 GROUP HEALTH INSURANCE COVERAGE
30 UNDER THE EMPLOYEE RETIREMENT IN-
31 COME SECURITY ACT OF 1974.

32 Subpart B of part 7 of subtitle B of title I of the Em-

33 ployee Retirement Income Security Act of 1974 is amended by
34 adding at the end the following new section:

35 “SEC. 714. PATIENT PROTECTION STANDARDS.

36 “(a) IN GENERAL.—Subject to subsection (b), a group
37 health plan (and a health insurance issuer offering group
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1 health insurance coverage in connection with such a plan) shall
2 comply with the requirements of title I of the Bipartisan Con-
3 sensus Managed Care Improvement Act of 1999 (as in effect
4  as of the date of the enactment of such Act), and such require-
5 ments shall be deemed to be incorporated into this subsection.
6 “(b) PLAN SATISFACTION OF CERTAIN REQUIREMENTS.—
7 “(1) SATISFACTION OF CERTAIN REQUIREMENTS
8 THROUGH INSURANCE.—For purposes of subsection (a), in-
9 sofar as a group health plan provides benefits in the form
10 of health insurance coverage through a health insurance
11 issuer, the plan shall be treated as meeting the following
12 requirements of title I of the Bipartisan Consensus Man-
13 aged Care Improvement Act of 1999 with respect to such
14 benefits and not be considered as failing to meet such re-
15 quirements because of a failure of the issuer to meet such
16 requirements so long as the plan sponsor or its representa-
17 tives did not cause such failure by the issuer:

18 “(A) Section 112 (relating to choice of providers).
19 “(B) Section 113 (relating to access to emergency
20 care).

21 “(C) Section 114 (relating to access to specialty
22 care).

23 “(D) Section 115 (relating to access to obstetrical
24 and gynecological care).

25 “(E) Section 116 (relating to access to pediatric
26 care).

27 “(F) Section 117(a)(1) (relating to continuity in
28 case of termination of provider contract) and section
29 117(a)(2) (relating to continuity in case of termination
30 of issuer contract), but only insofar as a replacement
31 issuer assumes the obligation for continuity of care.

32 “(G) Section 118 (relating to access to needed
33 prescription drugs).

34 “(H) Section 119 (relating to coverage for individ-
35 uals participating in approved clinical trials.)

36 “(1) Section 134 (relating to payment of claims).
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1 “(2) INFORMATION.—With respect to information re-
2 quired to be provided or made available under section 121,
3 in the case of a group health plan that provides benefits
4 in the form of health insurance coverage through a health
5 insurance issuer, the Secretary shall determine the cir-
6 cumstances under which the plan is not required to provide or
7 make available the information (and is not liable for the issuer’s
8 failure to provide or make available the information), if the
9 issuer is obligated to provide and make available (or provides
10 and makes available) such information.

11 “(3) GRIEVANCE AND INTERNAL APPEALS.—With re-
12 spect to the internal appeals process and the grievance sys-
13 tem required to be established under sections 102 and 104,
14 in the case of a group health plan that provides benefits
15 in the form of health insurance coverage through a health
16 insurance issuer, the Secretary shall determine the cir-
17 cumstances under which the plan is not required to provide
18 for such process and system (and is not liable for the
19 issuer’s failure to provide for such process and system), if
20 the issuer is obligated to provide for (and provides for)
21 such process and system.

22 “(4) EXTERNAL APPEALS.—Pursuant to rules of the
23 Secretary, insofar as a group health plan enters into a con-
24 tract with a qualified external appeal entity for the conduct
25 of external appeal activities in accordance with section 103,
26 the plan shall be treated as meeting the requirement of
27 such section and is not liable for the entity’s failure to meet
28 any requirements under such section.

29 “(5) APPLICATION TO PROHIBITIONS.—Pursuant to
30 rules of the Secretary, if a health insurance issuer offers
31 health insurance coverage in connection with a group
32 health plan and takes an action in violation of any of the
33 following sections, the group health plan shall not be liable
34 for such violation unless the plan caused such violation:

35 “(A) Section 131 (relating to prohibition of inter-
36 ference with certain medical communications).
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1 “(B) Section 132 (relating to prohibition of dis-
2 crimination against providers based on licensure).

3 “(C) Section 133 (relating to prohibition against
4 improper incentive arrangements).

5 “(D) Section 135 (relating to protection for pa-
6 tient advocacy).

7 “(6) CoNsTRucTION.—Nothing in this subsection
8 shall be construed to affect or modify the responsibilities of
9 the fiduciaries of a group health plan under part 4 of sub-
10 title B.

11 “(7) APPLICATION TO CERTAIN PROHIBITIONS
12 AGAINST RETALIATION.—With respect to compliance with
13 the requirements of section 135(b)(1) of the Bipartisan
14 Consensus Managed Care Improvement Act of 1999, for
15 purposes of this subtitle the term ‘group health plan’ is
16 deemed to include a reference to an institutional health
17 care provider.

18 “(c) ENFORCEMENT OF CERTAIN REQUIREMENTS.—

19 “(1) ComPLAINTS.—ANY protected health care profes-
20 sional who believes that the professional has been retaliated
21 or discriminated against in violation of section 135(b)(1) of
22 the Bipartisan Consensus Managed Care Improvement Act
23 of 1999 may file with the Secretary a complaint within 180
24 days of the date of the alleged retaliation or discrimination.
25 “(2) INVESTIGATION.—The Secretary shall investigate
26 such complaints and shall determine if a violation of such
27 section has occurred and, if so, shall issue an order to en-
28 sure that the protected health care professional does not
29 suffer any loss of position, pay, or benefits in relation to
30 the plan, issuer, or provider involved, as a result of the vio-
31 lation found by the Secretary.

32 “(d) CoNFORMING REGULATIONS.—The Secretary may
33 issue regulations to coordinate the requirements on group
34  health plans under this section with the requirements imposed
35 under the other provisions of this title.”.

36 (b) SaTisFAcTION oF ERISA CLAIMS PROCEDURE RE-
37 QUIREMENT.—Section 503 of such Act (29 U.S.C. 1133) is
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1 amended by inserting “(a)” after “Sec. 503.” and by adding
2 at the end the following new subsection:
3 “(b) In the case of a group health plan (as defined in sec-
4  tion 733) compliance with the requirements of subtitle A of
5 title I of the Bipartisan Consensus Managed Care Improvement
6  Act of 1999 in the case of a claims denial shall be deemed com-
7 pliance with subsection (a) with respect to such claims denial.”.
8 (c) CoNFORMING AMENDMENTS.—(1) Section 732(a) of
9 such Act (29 U.S.C. 1185(a)) is amended by striking “‘section
10 7117 and inserting “‘sections 711 and 714".
11 (2) The table of contents in section 1 of such Act is
12 amended by inserting after the item relating to section 713 the
13 following new item:

““Sec. 714. Patient protection standards.”.
14 (3) Section 502(b)(3) of such Act (29 U.S.C. 1132(b)(3))
15 is amended by inserting “(other than section 135(b))” after
16 ‘“‘part 7.
17 SEC. 302. ADDITIONAL JUDICIAL REMEDIES.
18 () CAusE OF ACTION RELATING TO DENIAL OF HEALTH

19 BeNEerITs.—Section 502(a) of the Employee Retirement In-
20 come Security Act of 1974 (29 U.S.C. 1132(a)) is amended—

21 (1) by striking *‘or’” at the end of paragraph (8);

22 (2) by striking *“‘amounts.” at the end of paragraph
23 (9) and inserting *‘amounts; or’’; and

24 (3) by adding at the end the following new paragraph:
25 “(10) by a participant or beneficiary of a group health
26 plan (or the estate of such a participant or beneficiary), for
27 relief described in subsection (n), against a person who—
28 “(A) is a fiduciary of such plan, a health insur-
29 ance issuer offering health insurance coverage in con-
30 nection with such plan, or an agent of such plan or the
31 plan sponsor,

32 “(B) under such plan, has authority to make the
33 sole final decision described in subsection (n)(2) re-
34 garding claims for benefits, and
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“(C) has exercised such authority in making such
final decision denying such a claim by such participant
or beneficiary in violation of the terms of the plan or
this title and, in making such final decision, failed to
exercise ordinary care in making an incorrect deter-
mination in the case of such participant or beneficiary
that an item or service is excluded from coverage under
the terms of the plan,

if the denial is the proximate cause of personal injury to,
or the wrongful death of, such participant or beneficiary.”.
(b) JubpiciAL REMEDIES FOR DENIAL OF HEALTH BENE-

12 FITs.—Section 502 of such Act (29 U.S.C. 1132) is amended
13 by adding at the end the following new subsections:

“(n) ADDITIONAL REMEDIES FOR DENIAL OF HEALTH

15 BENEFITS.—
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“(1) IN GENERAL.—INn an action commenced under
paragraph (10) of subsection (a) by a participant or bene-
ficiary of a group health plan (or by the estate of such a
participant or beneficiary) against a person described in
subparagraphs (A), (B), and (C) of such paragraph, the
court may award, in addition to other appropriate equitable
relief under this section, monetary compensatory relief
which may include both economic and noneconomic dam-
ages (but which shall exclude punitive damages). The
amount of any such noneconomic damages awarded as
monetary compensatory relief—

“(A) in a case in which 2 times the amount of the
economic damages awarded as monetary compensatory
relief is less than or equal to $250,000, may not exceed
the greater of—

“(i) 2 times the amount of such economic
damages so awarded, or
“(ii) $250,000; and

“(B) in a case in which 2 times the amount of the
economic damages awarded as monetary compensatory
relief is greater than $250,000, may not exceed
$500,000.
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“(2) APPLICATION TO DECISIONS INVOLVING MEDICAL
NECESSITY AND MEDICAL JUDGMENT.—This subsection
and subsection (a)(10) apply only with respect to final deci-
sions described in section 103(a)(2) of the Bipartisan Con-
sensus Managed Care Improvement Act of 1999.

“(3) DeFINITIONS.—For purposes of this subsection
and subsection (a)(10)—

“(A) GROUP HEALTH PLAN; HEALTH INSURANCE
ISSUER; HEALTH INSURANCE COVERAGE.—The terms
‘group health plan’, ‘health insurance issuer’, and
‘health insurance coverage’ shall have the meanings
provided such terms under section 733, respectively.

“(B) FINAL DECISION.—The term ‘final decision’
means, with respect to a group health plan, the final
decision of the plan under section 102 of the Bipar-
tisan Consensus Managed Care Improvement Act of
1999.

“(C) PERSONAL INJURY.—The term ‘personal in-
jury’ means loss of life, loss or significant impairment
of limb or bodily function, significant disfigurement, or
severe and chronic physical pain, and includes a phys-
ical injury arising out of a failure to treat a mental ill-
ness or disease.

“(D) CLAIM FOR BENEFITS.—The term ‘claim for
benefits’ has the meaning provided in section 101(f)(1)
of the Bipartisan Consensus Managed Care Improve-
ment Act of 1999.

“(E) FAILURE TO EXERCISE ORDINARY CARE.—
The term ‘failure to exercise ordinary care’ means a
negligent failure to provide—

“(i) the consideration of appropriate medical
evidence, or
“(ii) the regard for the health and safety of
the participant or beneficiary,
that a prudent individual acting in a like capacity and
familiar with such matters would use in the conduct of
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an enterprise of a like character and with same or simi-
lar circumstances.

“(4) EXCEPTION FOR DENIALS IN ACCORDANCE WITH
RECOMMENDATION OF EXTERNAL APPEAL ENTITY.—NO
person shall be liable under subsection (a)(10) for addi-
tional monetary compensatory relief described in paragraph
(1) in any case in which the denial referred to in subsection
(a)(10) is upheld by the recommendation of an external ap-
peal entity issued with respect to such denial under section
103 of the Bipartisan Consensus Managed Care Improve-
ment Act of 1999.

“(5) EXCEPTION FOR EMPLOYERS AND OTHER PLAN
SPONSORS.—

“(A) IN GENERAL.—Subject to subparagraph (B),
subsection (a)(10) does not authorize—

“(i) any cause of action against an employer
or other plan sponsor maintaining a group health
plan (or against an employee of such an employer
or sponsor acting within the scope of employment),
or

“(ii) a right of recovery or indemnity by a per-
son against such an employer or sponsor (or such
an employee) for relief assessed against the person
pursuant to a cause of action under subsection
(2)(10).

“(B) SPECIAL RULE.—Subparagraph (A) shall not
preclude any cause of action under subsection (a)(10)
commenced against an employer or other plan sponsor
(or against an employee of such an employer or sponsor
acting within the scope of employment), if—

“(i) such action is based on the direct partici-
pation of the employer or sponsor (or employee) in
the sole final decision of the plan referred to in
paragraph (2) with respect to a specific participant
or beneficiary on a claim for benefits covered under
the plan or health insurance coverage in the case
at issue; and



FAP6\HEALTH\AMDTS\HOUGHT.023 H.L.C.
62

1 “(ii) the decision on the claim resulted in per-
2 sonal injury to, or the wrongful death of, such par-
3 ticipant or beneficiary.

4 “(C) DIRECT PARTICIPATION.—For purposes of
5 this subsection, in determining whether an employer or
6 other plan sponsor (or employee of an employer or
7 other plan sponsor) is engaged in direct participation
8 in the sole final decision of the plan on a claim under
9 section 102 of the Bipartisan Consensus Managed Care
10 Improvement Act of 1999, the employer or plan spon-
11 sor (or employee) shall not be construed to be engaged
12 in such direct participation solely because of any form
13 of decisionmaking or conduct, whether or not fiduciary
14 in nature, that does not involve the final decision with
15 respect to a specific claim for benefits by a specific par-
16 ticipant or beneficiary, including (but not limited to)
17 any participation in a decision relating to:

18 “(i) the selection or retention of the group
19 health plan or health insurance coverage involved
20 or the third party administrator or other agent, in-
21 cluding any related cost-benefit analysis undertaken
2 in connection with the selection of, or continued
23 maintenance of, the plan or coverage involved,;

24 “(if) the creation, continuation, modification,
25 or termination of the plan or of any coverage, ben-
26 efit, or item or service covered by the plan affecting
27 a cross-section of the plan participants and bene-
28 ficiaries;

29 “(ii) the design of any coverage, benefit, or
30 item or service covered by the plan, including the
31 amount of copayments and limits connected with
32 such coverage, and the specification of protocols,
33 procedures, or policies for determining whether any
34 such coverage, benefit, or item or service is medi-
35 cally necessary and appropriate or is experimental
36 or investigational,
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“(iv) any action by an agent of the employer
or plan sponsor (other than an employee of the em-
ployer or plan sponsor) in making such a final deci-
sion on behalf of such employer or plan sponsor;

“(v) any decision by an employer or plan spon-
sor (or employee) or agent acting on behalf of an
employer or plan sponsor either to authorize cov-
erage for, or to intercede or not to intercede as an
advocate for or on behalf of, any specific partici-
pant or beneficiary (or group of participants or
beneficiaries) under the plan; or

“(vi) any other form of decisionmaking or
other conduct performed by the employer or plan
sponsor (or employee) in connection with the plan
or coverage involved, unless the employer makes
the sole final decision of the plan consisting of a
failure described in paragraph (1)(A) as to specific
participants or beneficiaries who suffer personal in-
jury or wrongful death as a proximate cause of
such decision.

“(6) REQUIRED DEMONSTRATION OF DIRECT PARTICI-
PATION.—AN action under subsection (a)(10) against an
employer or plan sponsor (or employee thereof) for rem-
edies described in paragraph (1) shall be immediately
dismissed—

“(A) in the absence of an evidentiary demonstra-
tion in the complaint of direct participation by the em-
ployer or plan sponsor (or employee) in the sole final
decision of the plan with respect to a specific partici-
pant or beneficiary who suffers personal injury or
wrongful death,

“(B) upon a demonstration to the court that such
employer or plan sponsor (or employee) did not directly
participate in the final decision of the plan, or

“(C) in the absence of an evidentiary demonstra-
tion that a personal injury to, or wrongful death of, the
participant or beneficiary resulted.
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1 “(7) TREATMENT OF THIRD-PARTY PROVIDERS OF
2 NONDISCRETIONARY  ADMINISTRATIVE  SERVICES.—Sub-
3 section (a)(10) does not authorize any action against any
4 person providing nondiscretionary administrative services to
5 employers or other plan sponsors.

6 “(8) REQUIREMENT OF EXHAUSTION OF ADMINISTRA-
7 TIVE REMEDIES.—

8 “(A) IN GENERAL.—Subsection (a)(10) applies in
9 the case of any cause of action only if all remedies
10 under section 503 (including remedies under sections
11 102 and 103 of the Bipartisan Consensus Managed
12 Care Improvement Act of 1999 made applicable under
13 section 714) with respect to such cause of action have
14 been exhausted.

15 “(B) EXTERNAL REVIEW REQUIRED.—For pur-
16 poses of subparagraph (A), administrative remedies
17 under section 503 shall not be deemed exhausted until
18 available remedies under section 103 of the Bipartisan
19 Consensus Managed Care Improvement Act of 1999
20 have been elected and are exhausted.

21 “(C) CONSIDERATION OF ADMINISTRATIVE DE-
22 TERMINATIONS.—AnNYy determinations under section
23 102 or 103 of the Bipartisan Consensus Managed Care
24 Improvement Act of 1999 made while an action under
25 subsection (a)(10) is pending shall be given due consid-
26 eration by the court in such action.

27 “(9) SUBSTANTIAL WEIGHT GIVEN TO EXTERNAL RE-
28 VIEW DECISIONS.—In the case of any action under sub-
29 section (a)(10) for remedies described in paragraph (1), the
30 external review decision under section 103 shall be given
31 substantial weight when considered along with other avail-
32 able evidence.

33 “(10) LimITATION OF AcTION.—Subsection (a)(10)
34 shall not apply in connection with any action commenced
35 after the later of—

36 “(A) 1 year after (i) the date of the last action
37 which constituted a part of the failure, or (ii) in the
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1 case of an omission, the latest date on which the fidu-
2 ciary could have cured the failure, or

3 “(B) 1 year after the earliest date on which the
4 plaintiff first knew, or reasonably should have known,
5 of the personal injury or wrongful death resulting from
6 the failure.

7 “(11) COORDINATION WITH FIDUCIARY REQUIRE-
8 MENTS.—A fiduciary shall not be treated as failing to meet
9 any requirement of part 4 solely by reason of any action
10 taken by the fiduciary which consists of full compliance
11 with the reversal under section 103 of the Bipartisan Con-
12 sensus Managed Care Improvement Act of 1999 of a denial
13 of a claim for benefits.

14 “(12) ConsTRUCTION.—Nothing in this subsection or
15 subsection (a)(10) shall be construed as authorizing an
16 action—

17 “(A) for the failure to provide an item or service
18 which is not covered under the group health plan in-
19 volved, or

20 “(B) for any action taken by a fiduciary which
21 consists of compliance with the reversal or modification
22 under section 103 of the Bipartisan Consensus Man-
23 aged Care Improvement Act of 1999 of a final decision
24 under section 102 of such Act.

25 ““(13) PROTECTION OF MEDICAL MALPRACTICE UNDER
26 STATE LAW.—This subsection and subsection (a)(10) shall
27 not be construed to preclude any action under State law
28 not otherwise preempted under this section or section 503
29 or 514 with respect to the exercise of a specified profes-
30 sional standard of care in the provision of medical services.
31 “(14) REFERENCES TO THE BIPARTISAN CONSENSUS
32 MANAGED CARE IMPROVEMENT ACT OF 1999.—Any ref-
33 erence in this subsection to any provision of the Bipartisan
34 Consensus Managed Care Improvement Act of 1999 shall
35 be deemed a reference to such provision as in effect on the
36 date of the enactment of such Act.
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1 “(0) ExPeEDITED COURT REVIEW.—IN any case in which
2 exhaustion of administrative remedies in accordance with sec-
3 tion 102 or 103 of the Bipartisan Consensus Managed Care
4 Improvement Act of 1999 otherwise necessary for an action for
5 injunctive relief under paragraph (1)(B) or (3) of subsection
6 (a) has not been obtained and it is demonstrated to the court
7 by clear and convincing evidence that such exhaustion is not
8 reasonably attainable under the facts and circumstances with-
9 out any further undue risk of irreparable harm to the health
10  of the participant or beneficiary, a civil action may be brought
11 by a participant or beneficiary to obtain such relief. Any deter-
12 minations which already have been made under section 102 or
13 103 in such case, or which are made in such case while an ac-
14  tion under this paragraph is pending, shall be given due consid-
15  eration by the court in any action under this subsection in such
16  case.”.

17 (c) EFrFecTivE DATE.—The amendments made by this
18  section shall apply to acts and omissions (from which a cause
19  of action arises) occurring on or after the date of the enact-
20 ment of this Act.

21  SEC. 304. AVAILABILITY OF BINDING ARBITRATION.

22 (@) IN GENERAL.—Section 502 of the Employee Retire-
23 ment Income Security Act of 1974 (as amended by the pre-
24 ceding provisions of this Act) is amended further by adding at
25  the end the following new subsection:

26 “(p) BINDING ARBITRATION PERMITTED AS ALTER-
27  NATIVE MEANS OF DISPUTE RESOLUTION.—

28 “(1) IN GENERAL.—This subsection shall apply with
29 respect to any adverse coverage decision rendered under a
30 group health plan under section 102 or 103, if—

31 “(A) all administrative remedies under section 503
32 required for an action in court under this section have
33 been exhausted,

34 “(B) under the terms of the plan, the aggrieved
35 participant or beneficiary may elect to resolve the dis-
36 pute by means of a procedure of binding arbitration
37 which is available with respect to all similarly situated
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1 participants and beneficiaries (or which is available
2 under the plan pursuant to a bona fide collective bar-
3 gaining agreement pursuant to which the plan is estab-
4 lished and maintained), and which meets the require-
5 ments of paragraph (3), and

6 “(C) the participant or beneficiary has elected
7 such procedure in accordance with the terms of the
8 plan.

9 “(2) EFFECT OF ELECTION.—In the case of an elec-
10 tion by a participant or beneficiary pursuant to paragraph
11 1)—

12 “(A) decisions rendered under the procedure of
13 binding arbitration shall be binding on all parties to the
14 procedure and shall be enforceable under the preceding
15 subsections of this section as if the terms of the deci-
16 sion were the terms of the plan, except that the court
17 in an action brought under this section may vacate any
18 award made pursuant to the arbitration for any cause
19 described in paragraph (1), (2), (3), (4), or (5) of sec-
20 tion 10(a) of title 9, United States Code, and

21 “(B) subject to subparagraph (A), such partici-
22 pant or beneficiary shall be treated as having effectively
23 waived any right to further review of the decision by
24 a court under the preceding subsections of this section.
25 “(3) ADDITIONAL REQUIREMENTS.—The requirements
26 of this paragraph consist of the following:

27 “(A) ARBITRATION PANEL.—The arbitration shall
28 be conducted by an arbitration panel meeting the re-
29 quirements of paragraph (4).

30 “(B) FAIR PROCESS; DE NOVO DETERMINATION.—
31 The procedure shall provide for a fair, de novo deter-
32 mination.

33 “(C) OPPORTUNITY TO SUBMIT EVIDENCE, HAVE
34 REPRESENTATION, AND MAKE ORAL PRESENTATION.—
35 Each party to the arbitration procedure—

36 “(i) may submit and review evidence related to
37 the issues in dispute;
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1 “(if) may use the assistance or representation
2 of one or more individuals (any of whom may be
3 an attorney); and

4 “(iii) may make an oral presentation.

5 “(D) PROVISION OF INFORMATION.—The plan
6 shall provide timely access to all its records relating to
7 the matters under arbitration and to all provisions of
8 the plan relating to such matters.

9 “(E) TIMELY DECISIONS.—A determination by the
10 arbitration panel on the decision shall—

11 “(i) be made in writing;

12 “(ii) be binding on the parties; and

13 “(ii1) be made in accordance with the medical
14 exigencies of the case involved.

15 “(4) ARBITRATION PANEL.—

16 “(A) IN GENERAL.—Arbitrations commenced pur-
17 suant to this subsection shall be conducted by a panel
18 of arbitrators selected by the parties made up of 3 indi-
19 viduals, including at least one physician and one attor-
20 ney.

21 “(B) QuALIFICATIONS.—ANY individual who is a
22 member of an arbitration panel shall meet the following
23 requirements:

24 “(i) There is no real or apparent conflict of in-
25 terest that would impede the individual conducting
26 arbitration independent of the plan and meets the
27 independence requirements of subparagraph (C).

28 “(it) The individual has sufficient medical or
29 legal expertise to conduct the arbitration for the
30 plan on a timely basis.

31 “(iii) The individual has appropriate creden-
32 tials and has attained recognized expertise in the
33 applicable medical or legal field.

34 “(iv) The individual was not involved in the
35 initial adverse coverage decision or any other review
36 thereof.
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1 “(C) INDEPENDENCE REQUIREMENTS.—AN indi-
2 vidual described in subparagraph (B) meets the inde-
3 pendence requirements of this subparagraph if—

4 “(i) the individual is not affiliated with any re-
5 lated party,

6 “(it) any compensation received by such indi-
7 vidual in connection with the binding arbitration
8 procedure is reasonable and not contingent on any
9 decision rendered by the individual,

10 “(iit) under the terms of the plan, the plan has
11 no recourse against the individual or entity in con-
12 nection with the binding arbitration procedure, and
13 “(iv) the individual does not otherwise have a
14 conflict of interest with a related party as deter-
15 mined under such regulations as the Secretary may
16 prescribe.

17 “(D) RELATED PARTY.—Fo0r purposes of subpara-
18 graph (C), the term ‘related party’ means—

19 “(i) the plan or any health insurance issuer of-
20 fering health insurance coverage in connection with
21 the plan (or any officer, director, or management
22 employee of such plan or issuer),

23 “(ii) the physician or other medical care pro-
24 vider that provided the medical care involved in the
25 coverage decision,

26 “(iii) the institution at which the medical care
27 involved in the coverage decision is provided,

28 “(iv) the manufacturer of any drug or other
29 item that was included in the medical care involved
30 in the coverage decision, or

31 “(v) any other party determined under such
32 regulations as the Secretary may prescribe to have
33 a substantial interest in the coverage decision .

34 “(E) AFFILIATED.—For purposes of subparagraph
35 (C), the term ‘affiliated’ means, in connection with any
36 entity, having a familial, financial, or professional rela-
37 tionship with, or interest in, such entity.
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1 “(5) ALLOWABLE REMEDIES.—The remedies which
2 may be implemented by the arbitration panel shall consist
3 of those remedies which would be available in an action
4 timely commenced by a participant or beneficiary under
5 section 502, taking into account the administrative rem-
6 edies exhausted by the participant or beneficiary under sec-
7 tion 503.”.
8 (b) EFFecTIVE DATE.—The amendment made by this sec-
9 tion shall apply to adverse coverage decisions initially rendered
10 by group health plans on or after the date of the enactment
11 of this Act.
12 TITLE IV—APPLICATION TO
13 GROUP HEALTH PLANS UNDER
14 THE INTERNAL REVENUE CODE
15 OF 1986
16 SEC. 401. AMENDMENTS TO THE INTERNAL REVENUE
17 CODE OF 1986.
18 Subchapter B of chapter 100 of the Internal Revenue
19  Code of 1986 is amended—
20 (1) in the table of sections, by inserting after the item
21 relating to section 9812 the following new item:

“Sec. 9813. Standard relating to patient freedom of choice.”;
22 and
23 (2) by inserting after section 9812 the following:
24  “SEC. 9813. STANDARD RELATING TO PATIENTS' BILL OF
25 RIGHTS.
26 “A group health plan shall comply with the requirements

27 of title I of the Bipartisan Consensus Managed Care Improve-
28 ment Act of 1999 (as in effect as of the date of the enactment
29  of such Act), and such requirements shall be deemed to be in-
30 corporated into this section.”.

a2 TITLE V—EFFECTIVE DATES; CO-
32 ORDINATION IN IMPLEMENTA-

33 TION
34 SEC.501. EFFECTIVE DATES.
35 () GRourP HEALTH COVERAGE.—
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1 (1) IN GENERAL.—Subject to paragraph (2), the
2 amendments made by sections 201(a), 301, and 401 (and
3 title I insofar as it relates to such sections) shall apply with
4 respect to group health plans, and health insurance cov-
5 erage offered in connection with group health plans, for
6 plan years beginning on or after January 1, 2000 (in this
7 section referred to as the “general effective date’’) and also
8 shall apply to portions of plan years occurring on and after
9 such date.

10 (2) TREATMENT OF COLLECTIVE BARGAINING AGREE-
11 MENTS.—In the case of a group health plan maintained
12 pursuant to 1 or more collective bargaining agreements be-
13 tween employee representatives and 1 or more employers
14 ratified before the date of enactment of this Act, the
15 amendments made by sections 201(a), 301, and 401 (and
16 title I insofar as it relates to such sections) shall not apply
17 to plan years beginning before the later of—

18 (A) the date on which the last collective bar-
19 gaining agreements relating to the plan terminates (de-
20 termined without regard to any extension thereof
21 agreed to after the date of enactment of this Act), or
22 (B) the general effective date.

23 For purposes of subparagraph (A), any plan amendment
24 made pursuant to a collective bargaining agreement relat-
25 ing to the plan which amends the plan solely to conform
26 to any requirement added by this Act shall not be treated
27 as a termination of such collective bargaining agreement.

28 (b) INDIVIDUAL HEALTH INSURANCE COVERAGE.—The
29 amendments made by section 202 shall apply with respect to
30 individual health insurance coverage offered, sold, issued, re-
31 newed, in effect, or operated in the individual market on or
32  after the general effective date.

33 SEC. 502. COORDINATION IN IMPLEMENTATION.

34 The Secretary of Labor, the Secretary of Health and
35 Human Services, and the Secretary of the Treasury shall en-
36 sure, through the execution of an interagency memorandum of
37 understanding among such Secretaries, that—
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(1) regulations, rulings, and interpretations issued by
such Secretaries relating to the same matter over which
such Secretaries have responsibility under the provisions of
this Act (and the amendments made thereby) are adminis-
tered so as to have the same effect at all times; and

(2) coordination of policies relating to enforcing the
same requirements through such Secretaries in order to
have a coordinated enforcement strategy that avoids dupli-
cation of enforcement efforts and assigns priorities in en-
forcement.

TITLE VI—HEALTH CARE
PAPERWORK SIMPLIFICATION

SEC. 601. HEALTH CARE PAPERWORK SIMPLIFICATION.

(2) ESTABLISHMENT OF PANEL.—

(1) EstABLISHMENT.—There is established a panel to
be known as the Health Care Panel to Devise a Uniform
Explanation of Benefits (in this section referred to as the
“Panel”).

(2) DUTIES OF PANEL.—

(A) IN GeNERAL.—The Panel shall devise a single
form for use by third-party health care payers for the
remittance of claims to providers.

(B) DeriNiTION.—For purposes of this section,
the term “‘third-party health care payer’” means any
entity that contractually pays health care bills for an
individual.

(3) MEMBERSHIP.—

(A) Size AND comPOSITION.—The Secretary of
Health and Human Services shall determine the num-
ber of members and the composition of the Panel. Such
Panel shall include equal numbers of representatives of
private insurance organizations, consumer groups,
State insurance commissioners, State medical societies,
State hospital associations, and State medical specialty
societies.
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1 (B) TERMS OF APPOINTMENT.—The members of
2 the Panel shall serve for the life of the Panel.

3 (C) VacaNcies.—A vacancy in the Panel shall not
4 affect the power of the remaining members to execute
5 the duties of the Panel, but any such vacancy shall be
6 filled in the same manner in which the original appoint-
7 ment was made.

8 (4) PROCEDURES.—

9 (A) MeeTINGs.—The Panel shall meet at the call
10 of a majority of its members.

11 (B) FIrsT MEETING.—The Panel shall convene
12 not later than 60 days after the date of the enactment
13 of the Bipartisan Consensus Managed Care Improve-
14 ment Act of 1999.

15 (C) Quorum.—A quorum shall consist of a major-
16 ity of the members of the Panel.

17 (D) HearINGs.—For the purpose of carrying out
18 its duties, the Panel may hold such hearings and un-
19 dertake such other activities as the Panel determines to
20 be necessary to carry out its duties.

21 (5) ADMINISTRATION.—

22 (A) CompPENSATION.—EXcept as provided in sub-
23 paragraph (B), members of the Panel shall receive no
24 additional pay, allowances, or benefits by reason of
25 their service on the Panel.

26 (B) TRAVEL EXPENSES AND PER DIEM.—Each
27 member of the Panel who is not an officer or employee
28 of the Federal Government shall receive travel expenses
29 and per diem in lieu of subsistence in accordance with
30 sections 5702 and 5703 of title 5, United States Code.
31 (C) CONTRACT AUTHORITY.—The Panel may con-
32 tract with and compensate government and private
33 agencies or persons for items and services, without re-
34 gard to section 3709 of the Revised Statutes (41
35 U.S.C. 5).

36 (D) Use oF mAILs.—The Panel may use the
37 United States mails in the same manner and under the
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1 same conditions as Federal agencies and shall, for pur-
2 poses of the frank, be considered a commission of Con-
3 gress as described in section 3215 of title 39, United
4 States Code.

5 (E) ADMINISTRATIVE SUPPORT SERVICES.—Upon
6 the request of the Panel, the Secretary of Health and
7 Human Services shall provide to the Panel on a reim-
8 bursable basis such administrative support services as
9 the Panel may request.

10 (6) SuswmissioN oF FOrRM.—Not later than 2 years
11 after the first meeting, the Panel shall submit a form to
12 the Secretary of Health and Human Services for use by
13 third-party health care payers.

14 (7) TERMINATION.—The Panel shall terminate on the
15 day after submitting the form under paragraph (6).

16 (b) REQUIREMENT FOR Use oF FORM BY THIRD-PARTY
17 CARE PAYERs.—A third-party health care payer shall be re-
18 quired to use the form devised under subsection (a) for plan
19  years beginning on or after 5 years following the date of the
20  enactment of this Act.
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